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INDIAN ARTS AND CRAFTS ACT 


WEDNESDAY, MAY 17, 2000 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to notice, at 2:57 p.m. in room 562, 
Dirksen Senate Office Building, Hon. Ben Nighthorse Campbell 
(Chairman of the committee) presiding. 

Present: Senator Campbell. 

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN- 
ATOR FROM COLORADO, CHAIRMAN COMMITTEE ON INDIAN 

AFFAIRS 

The Chairman. Good afternoon. We are starting almost 1 hour 
late, and I apologize for that. The committee will be in order. 

You know, you have heard the old saying, if you watch Congress 
at work, it is like watching pork sausage being made. We are mak- 
ing a lot of pork sausage over there. We have got endless amend- 
ments to amendments, and every kind of a delay that you can 
imagine. I do apologize for that. 

I am going to start it out. We have got three votes, and I think 
one was just called. I just heard my beeper go off. I may have to 
run back over there. So we are just kina of playing it by rotating 
Chairs here. If Senator Inouye gets here on time, he will continue. 
If not, staff will ask some of the questions until I can run back over 
here. 

But I do appreciate you having patience with this. I travel a 
great deal with the Helsinki Commission. I often say, even though 
we have got a lot of problems with our form of Government, keep- 
ing it going smoothly, it is sure better than whatever the alter- 
natives are. This is one of the downsides of democracy of course, 
when we try to make sure that everybody has a voice. 

Today, the committee will receive testimony regarding the imple- 
mentation of the Indian Arts and Crafts Act of 1990, which was en- 
acted with two goals in mind. First, was to promote Indian and 
Alaskan Native economic development, through the expansion of 
the arts and crafts sector; and second, to strengthen enforcement 
provisions for the violations of the act to ensure that counterfeit 
goods do not distort the market and untimely reduce the value of 
authentic Indian goods. 

Today’s market for Indian made goods is roughly $1 billion a 
year. But by some estimates, one-half of that demand, nearly $500 

( 1 ) 
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million, is satisfied by counterfeit goods, much of which is produced 
offshore and imported into the United States. 

The Indian Arts and Crafts Board is charged not only with pro- 
moting Indian arts and crafts, but it is supposed to work with the 
Justice Department in bringing complaints alleging violations of 
the act. It troubles me a great deal that since the original act was 
passed in 1935, there has not been a single civil or criminal pros- 
ecution under that act. 

In 1990, when we revisited that act, Senator Kyi, who will be 
here during today’s hearing, was the prime sponsor of that bill, and 
I cosponsored that bill. That bill was passed, and it was a very dif- 
ficult one to get through, because we had continual problems defin- 
ing basically who was Indian, from the standpoint of an artist, be- 
cause many Indian artists are not enrolled. 

So we finally got through that, after working almost 2 years on 
it. It was passed, and we asked the Indian Arts and Crafts Board 
to proceed with more enforcement. But as I understand, there has 
not been any enforcement since 1990, either. 

We were told at the time that they needed more money. They 
could not deal with the enforcement until they got more money. We 
put more money in the budget, but still nothing has happened. 

I firmly believe that at a minimum, the United States can and 
should assure itself that whatever goods are sold on Federal lands 
are sold in compliance with the Indian Arts and Crafts Act. 

I mentioned that I travel a great deal. And believe me, I have 
been to Taiwan. I have been to Japan. I have been to many other 
countries and seen “Indian art” being made there that I assume, 
sooner or later, works it way into the United States. 

As far as tribal enforcement, at least one Indian tribe, the Ho- 
Chunk Nation, is actively bringing suit, seeking the enforcement of 
the act, and we will hear from them today. 

In the weeks ahead, we will be reviewing the act and looking for 
ways to ensure that Indian artisans and craftsmen get the benefit 
of their labors, and the consumers receive the benefits of the bar- 
gain when they attempt to buy Indian arts and crafts. 

Several members or the U.S. Senate who are very interested in 
that will be in from time to time today, too. Senator Bingaman, 
who comes from New Mexico, who is very interested, will be over, 
too, and make a statement. He will probably be asking some ques- 
tions, too. 

IText of Public Law 101-644 follows:] 
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PUBLIC LAW 101-644 — NOV. 29, 1990 


EXPANDING THE POWERS OF THE 
INDIAN ARTS AND CRAFTS BOARD 
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104 STAT. 4662 


PUBLIC LAW 101-644 — NOV. 29. 1990 


Nov 2* l»0 
IHR 20W! 


Public Law 101-644 
101st Congress 


An Act 


To .ipoiuJ iho pow, 

Be it enacted 
United States of 


i a is* Indian Aru and OafU Board, and for other purpura 

by the Senate and House of Representatives of the 
America in Congress assembled. 


Indian Arta and 
Craft. Act at 

im 

2S USC 306 not. 


26 USC 30id 


TITI.E I — INDIAN ARTS AND CRAFTS 
see. ioi. short title 

This title may be cited as the "Indian Arts and Crafts Act of 
1990". 

see. it*, powers of Indian arts and crafts board 
Section 2 of the Act entitled "An Act to promote the development 
of Indian arta and crafts and to create a board to assist therein, and 
for other purposes" (25 US C 305al is amended- 

(1) in the first sentence— 

(A) by striking "the Board" and inserting "the Secretary 
of the Interior through the Board”; and 

(B) by striking ,7 th* Indian wards of the Government" 
and inserting "Indian individuals"; 

(2) by amending clause <g) to read as follows: "(gXll to create 
for the Board, or for an individual Indian or Indian tribe or 
Indian aria and crafts organization, trademarks of genuineness 
and quality for Indian products and the product, of an individ- 
ual Indian or particular Indian tribe or Indian arts and crafts 

(2) to establish standards and regulations for the 


tions, or individuals, and to charge for* suc£° use under such 
licenses; (3) to register any such trademark owned by the 
Government in the United Mates Patent and Trademark Office 
without charge and assign it and the goodwill associated with it 
to an individual Indian or Indian tribe without charge; and (4) 
to pursue or defend in the courts any appeal or proceeding with 

n of that office; ; and 

•For the 


respect to any final determination 

t»bi 


by adding at 
purposes of This 


at the end the 


following i 

> term 'Indian arts and crafts 
any legally established art. and crafts 
compos ed of members of Indian tribes ". 


marketing 

SRC I S3. REFERRAL FOR CRIMINAL AND CIVIL VIOLATIONS 
The Act entitled "An Act to promote the development of Indian 
arts and crafts and to create a board to assist therein, and for other 
purposes" (25 US C. 305 et aeq > is amended by adding at the end of 

'Sac. 5. (a) The Board may receive complaints of violations of 
1159 of title 18. United States Code, and refer complaints of 
to the Federal Bureau of Investigation for appro- 
After reviewing the investigation report, the 


priate i 
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Board may recommend to the Attorney General of the United States 
that criminal proceedings be instituted under that section. 

M (b) The Board may recommend that the Secretary of the Interior 
refer the matter to the Attorney General for civil action under 
section 6". 

SEC. 10*. CRIMINAL PENALTY FOR MISREPRESENTATION OP INDIAN PRO- 
DICED GOODS AND PRODUCTS. 

(a) In Genual— Section 1159 of title 18. United States Code, is 
amended to read as follows: 


"B 1159. Misrepresentation of Indian produced goods and products 
"(a) It is unlawful to offer or display for sale or sell any good, with 
or without a Government trademark, in a manner that falsely 
suggests it is Indian produced, an Indian product, or the product of a 
particular Indian or Indian tribe or Indian arta and crafts organisa- 
tion. resident within the United States. 

"(b) Whoever knowingly violates subsection (a) shall— 

"(1) in the case of a first violation, if an individual, be fined 
not more than $250,000 or imprisoned not more than five years, 
or both. and. if a person other than an individual, be fined not 
more than $1,000,000. and 

"(2) in the case of subsequent violations, if an individual, be 
fined not more than $1,000,000 or imprisoned not more than 
fifteen years, or both. and. if a person other than an individual, 
be fined not more than $5,000,000. 

"(C) As used in this section— 

"(1) the term ’Indian' means any individual who is a member 
of an Indian tnbe. or for the purposes of this section is certified 
ns on Indian artisan by an Indian tribe. 

"(2) the terms ‘Indian product' and ‘product of a particular 
Indian tribe or Indian arts and crafts organisation' has the 
meaning given such term in regulations which may be promul- 
gated by the Secretary of the Interior. 

"(3) the term Indian tribe' means- 

“(A) any Indian tribe, band, nation. Alaska Native vil- 
lage. or other organised group or community which is 
recognised os eligible for the special programs and services 
provided by the United States to Indians because of their 


may be promul- 


provided by the United States to 


"(B) any Indian group that has been formally recognized 
as an Indian tnbe by a State legislature or by a State 
commission or similar organisation legislatively vested with 
State tribal recognition authority; and 
"(4) the term ‘Indian arts and crafts organisation' means any 
legally established arts and crafts marketing organization com- 


posed of members of Indian tribes. 
“(d) In the event that any provision 


(d) In the event that any provision of this section is held invalid, 
it is the intent of Congress that the remaining provisions of this 
section shall continue in full force and effect'*. 

<b) Conforming Amendment — The item relating to section 1159 
in the table of sections for chapter 53 of title 18. United States Code, 
is amended to read as follows: 

"DM Miarvpr«a»n(at*Mi of Indian product c°°d. sad predwt. " 
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PUBLIC LAW 101-644 — NOV. 29, 1990 


25 U9C: 


SEC IK. CAUSE OF ACTION FOE MISREPRESENTATION OF INDIAN PRO- 
DICED GOODS AND PRODUCTS. 

The Act entitled "An Act to promote the development of Indian 
arta and craft* and to create a board to aaaiat therein, and for other 
(25 US.C. 305 et aeq.Kaa amended by section 8) is further 
I by adding at the end of the following 
"Src. 6. (a) A person specified in subsection (c) may, in a civil 
action in a court of competent jurisdiction, bring an action against a 
person who offers or displays for sale or sells a good, with or without 
a Government trademark, in a manner that falsely suggest* it is 


produced, an Indian product, or the product of a particular 
or Indian tribe or Indian art* and craft* organization, resi- 
dent within the United State*, to— 

"( 1 ) obtain injunctive or other equitable relief; and 
*t 2 ) recover the greater of- 
"(A) treble damages, or 

"(B) in the caae of each aggrieved individual Indian. 
Indian tribe, or Indian art* and crafta organization, not lea* 
than $1,000 for each day on which the offer or display for 


"(b) In addition to the relief specified in subsection (a), the court 
may award punitive damages and the cost* of suit and a reasonable 


attorney s fee. 

"(cMl) 


“(CXI) A 
"(A) 


civil action under subsection (a) ma 
of 


tav be commenced— 
by the Attorney General of the United States upon 
of the Secretary of the Interior on behalf of an Inaian 
i member of an Indian tribe or on behalf of an Indian 
tribe or Indian arta and crafta organization; or 

"(B) by an Indian tnbe on behalf of itaclf. an Indian who ia a 
of the tnbe. or on behalf of an Indian arta and crafta 




UJ Any amount recovered pursuant to in is section snail be paid 
to the individual Indian. Indian tribe, or Indian arta and crafta 
organization, except that— 

"(A) in the caae of paragraph (1XA). the Attorney General 
may deduct from the amount recovered the amount for the cost* 
of suit and reasonable attorney's fees awarded pursuant to 
subsection «b» and deposit the amount of such cost* and fees as n 
reimbursement credited to appropriations -urrently available to 
the Attorney General at the time of receipt of the amount 


"(B) in the caae of paragraph (1XB). the amount recovered for 
and reasonab 


of suit and reasonable attorney's fees pursuant to 
rtion (b) may be deducted from the total amount awarded 
under subsection (aX2). 

"(d) As used in this section - 

"(1) the term 'Indian' means any individual who is a member 
of an Indian tribe; or for the purposes of this section is certified 
as an Indian artisan by an Indian tribe; 

•X2) the terms 'Indian product' and 'product of a particular 
tribe or Indian arta and crafta organization’ has the 
given such term in regulations which may be promul- 
by the Secretary of the Interior. 

"(3) the term ‘Indian tribe' means— 

"(A) any Indian tribe, band, nation, Alaska Native vil- 
lage. or other organized group or community which is 
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recognized as eligible for the special programs and services 
provided by the United State* to Indian# because of their 
status as Indians; or 

"(B) any Indian group that has been formally recognized 
as an Indian tribe by a State legislature or by a State 
commission or similar organization legislatively vested with 
State tribal recognition authority; and 
"(4) the term Indian arts and crafts organization' means any 
legally established arts and crafts marketing organization com- 
posed of members of Indian tribe*. 

“(e) In the event that any provision of this section is held invalid, 
it is the intent of Congress that the remaining provisions of this 
section shall continue in full force and effect*. 

SEC. IM PENALTY POR COUNTERFEITING INDIAN ARTS AND CRAPT8 
BOARD TRADEMARK. 

Section 1158 of title 18. United State* Code, is amended by strik- 
ing "be fined not more than 1500 or imprisoned not more than six 
months, or both, and" and inserting *tl) in the case of a first 
violation, if an individual, be fined not more than $250,000 or 
imprisoned not more than five years, or both. and. if a person other 

than an individual, be fined not more than $1,000,000; and (2) in the 

case of subsequent violations, if an individual, be fined not more 
than $1,000,000 or imprisoned not more than fifteen years, or both, 
and, if a person other than an individual, be fined not more than 

$5,000,000; and (8)". 

SEC. Itt. CERTIFICATION OP INDIAN ARTISANS. 21 U8C S0IW 

For the purpose* of section 1159 of title 18. United States Code. BoU 
und section 6 of the Act entitled "An Act to promote the develop- 
ment of Indian art* and crafts and to create a board to assist 
therein, and for other pu rp ose s " (25 U5.C. 305 et seq > an Indian 
tribe may not impose a fee in certifying an individual a* an Indian 
artisan. For the purpose* of this section, the term "Indian tribe" has 
the same meaning given such term in wet ion 1159(cX3> of title 18. 

United States Code 


TITLE II— TECHNICAL AND CLARIFYING AMENDMENTS 
SEC- 2SI. SHORT TTTtX 

This title may be cited a* the "Indian Self-Determination and 
Education Assistance Act A mend menu of 1990” 

SEC. *01. AMENDMENTS TO INDIAN SELF-DETERMINATION AND EDU- 
CATION ASSISTANCE ACT. 

The Indian Self-Determination and Education Assistance Act is 
amended as follows. 

<1> In section 4(h) of such Act (25 U.S.C. 450b(h». delete "in 
existence on the date of enactment of the Indian Self-Deter- 
mination and Education Assistance Act A mend menu of 1988". 

(2) In section 4(j> of such Act (25 US.C 450b(j)>. delete “con 
tract entered" each place it appears and insert in lieu thereof 
"contract (or grant or cooperative agreement utilised under 
section 9 of this Act) entered 

(3) In section 5(d) of such Act (25 U.S.C 450c(d)). delete the 
word “Any" and insert in lieu thereof "Except as provided in 



Amendment* of 
1990. 

21 USC «M noU 
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Report* 


28 U9C 4S0h 
r*X» 


section 8 or 106(aX3) of this Act," and before the period insert 
the words "through the respective Secretary”, 

SEC. ML AMENDMENTS TO THE INDIAN SELF-DETERMINATION ACT. 


106 of the Indian Self-Determination Act (26 UB.C. 
by deleting “1988" and inserting in lieu 


(a) Section 
450j-l(e)) is 
thereof "1 

<b) In section 102(d) of such Act (25 US.C. 450fld». immediately 
after ” investigations.", insert “or for purposes of section 2679, title 
28, United States Code, with respect to claims by any such person, 
on or after the date of the enactment of the Indian Self-Determina- 
tion and Education Assistance Act Amendments of 1990, for per- 
sonal injury, including death, resulting from the operation of an 

“(deletion lQSCcXIXB) of such Act (25 US.C. 45(>j<cXl)(B» is 

amended to read as follows: 

“(B) for a definite or an indefinite term, as rec jureted by 
the tribe (or. to the eztent not limited by tribal resolution, 
by the tribal organization), in the case of a mature 
contract.”. 

(d) Section 106(d) of such Act (25 US.C. 450s(d)> is amended to read 
as follows: 

“(dXl) Beginning in fiscal year 1990, upon the election of a tribal 
organization, the Secretary shall use the calendar year as the basis 
for any contracts or agreements under this Act. unless the Secretary 
and the Indian tribe or tribal organization agree on a different 


"(2) The Secretary shall, on or before April 1 of each year begin- 
ning in 1992, submit a report to the Congress on the amounts of any 
additional obligntion authority needed to implement this subsection 
in the next following fiscal year". 

(•) In paragraphs (2) and (3) of section 105(f) of such Act (25 US.C. 

a ft (2) and (3)). insert “or real” immediately after "personal” 
place it appears in such paragraphs. 

(ft In section 107(c) of suchAct (25 USC 450k<c)>. immediately 
after "authorized", insert the following: ", with the participation of 
Indian tribes and tribal organizations.' 

(gXl) In section 301(a)(3) of the Indian Self-Determination Act (25 
US.C. 450h(aX3H, delete “reservation boundaries" and insert in lieu 
thereof "Indian country (as defined in chapter 53 of title 18, United 
States Code)”. 

(2) The amendment made by paragraph (1) shall not alter or 
otherwise modify or affect existing prohibitions or limitations on the 
Secretary's authority to acquire lands in trust 

TITLE III — AMENDMENTS TO OTHER ACTS 


SEC Ml. AMENDMENT* TO OTHER ACTS. 

(a) Amendment to Indian Land Consolidation Act.— Section 
207(a) of the Indian Land Consolidation Act (25 US.C. 2206) is 
amended by deleting "No undivided interval in any tract of trust or 
restricted land within a tribe’s reservation or otherwise subject to a 
tribe's jurisdiction shall descend by intestacy or devise but shall 
escheat to that tribe" and inserting in lieu thereof the following: 
"No undivided interest held by a member or nonmember Indian in 
any tract of trust land or restricted land within a tribe's reservation 
or outside of a reservation and subject to such tribe’s jurisdiction 
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shall descend by intestacy or devise but shall escheat to the reserva- 
tion's recognized tribal government, or if outside of a reservation, to 
the recognized tribal government pos sessi ng jurisdiction over the 
land". 

(b) Amendment to Act or Novembeb 8. 1988 — In section 1 of the 
Act entitled "An Act to declare that certain lands be held in trust 
for the Quinault Indian Nation, and for other purposes", approved 
November 8. 1988 (102 Slat 33271. insert "and attached narrative 
metes and bounds description” immediately after “map each time 
it appears 

(c) Amendment to the Act or March 29. 1956.— The second 
sentence of subsection (a) of the Act entitled "An Act to authorize 
the execution of mortgages and deeds of trust on individual Indian 
trust or restricted land", approved March 29. 1956 (25 U.S.C. 483a). 
is amended by inserting immediately before "State” the following 
"tribe which has jurisdiction over such land or. in the case where no 
tribal foreclosure law exists, in accordance with the laws of the”. 


SltC Ml. AMENDMENT TO THE ACT OF Jl'NE M. ■*» 

Section 1 of the Act of June 24. 1938 (25 U S C 162a) is amended 
by designating the existing text thereof as subsection (a), and by 
adding at the end thereof the following new subsection 

”(b« 1 ) Notwithstanding subaection (a), the Secretary of the In- 
terior. at the request of any Indian tribe, in the case of trust funds of 
such tribe, or any individual Indian, in the caae of trust funds of 
such individual, is authorized to invest such funds, or any part 
thereof, in guaranteed or public debt obligations of the United 
States or in a mutual fund, otherwise known as an open-ended 
diversified investment management company if— 

“(A) the portfolio of such mutual fund consists entirely of 
public-debt obligations of the United States, or bonds, notes, or 
other obligations which are unconditionally guaranteed as to 
both interest and principal by the United States, or a combine- 


"(B) the trust funds to be invested exceed 450.000. 

"(C) the mutual fund is registered by the Securities and 
Exchange Commission; and 

"(D) the Secretary is satisfied with respect to the security and 
protection provided by the mutual fund against loss of the 
principal of such trust fund* 

"(2) The Secretary, as a condition to complying with a request 
pursuant to paragraph ( 1 ) of this subsection, is authorized to require 
such tribe or individual Indian, as the case may be. to enter into an 
agreement with the Secretary for the purpose of relieving the 
United States of any liability in connection with the interest, or 
amount thereof, payable in connection with such trust funds so 
invested during the period of that investment. 

"(3) Investments pursuant to paragraph (1) of this subsection shall 
be deemed to be the same as cash or a bank deposit for purposes of 


Government 

rontrarta 


section 5 of the Act of 


21.1959(25 U AC. 955)/ 


8EC. MX AMENDMENT TO INDIAN FINANCING ACT OF 1*7*. 

(a) Section 101 of the Indian Financing Act of 1974 (25 US.C. 1461) 
is amended— 

(D by deleting “money markets." and inserting in lieu thereof 
the following' "money markets, or to supplement funds from 
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private lenders, including loans guaranteed by the Secretary 
pursuant to section 201 of this Act, and 

(2) by inserting immediately before the period at the end of 
the third sentence a comma and the following: "or, in the 
discretion of the Secretary of the Interior, as a contribution to 
the Indian Loan Guaranty and Insurance Fund authorized by 
section 217 of this Act, or for the payment of interest subsidies 
authorized by section Mil of this Act' . 

<b> Section 204 of the Indian Financing Act of 1974 (25 UB.C. 1484) 
is amended— 

( 1 ) by deleting in the first sentence the word "prior”; and 

(2) by deleting in the second sentence "shall review" and 
inserting in lieu thereof "may review’ . 


Hawaiian TITLE IV-PUBUC HEALTH SERVICE ACT 

Nativaa 

SBC. Ml. AMENDMENT TO PtBUC HEALTH SERVICE ACT. 

Section 338J(a) of subpart III of part D of title III of the Public 
Health Service Act (42 U.S.C. 254s) is amended to read as follows: 

"(a) Subject to the availability of funds appropriated under the 
authority of subsection (d). the Secretary shall provide funds to 
Kamehameha Schools /Bishop Estate for the purpose of providing 
scholarship assistance to students who— 

“(1) meet the require menu of section 338A(b), and 
“(2) are Native Hawaiians ", 

Hawa.um TITLE V-BOARD OF INSTITUTE OF AMERICAN INDIAN 

Nativaa AND ALASKA NATIVE CULTURE AND ARTS DEVELOPMENT 

SEC. Ml. GENERAL POWERS OP BOARD OP INSTITtTE OP AMERICAN 
INDIAN AND ALASKA NATIVE CtXTVRE AND ARTS DEVELOP- 
MINT. 

(a) Intwust and Invwtmbnt Income— Section 1507 of the Amer- 
ican Indian. Alaska Native, and Native Hawaiian Culture and Art 
Development Act (20 U5.C 4414) is amended by adding at the end 
the following new subsection: 

"(c) Interest and Investments.— Interest and earnings on 
■mounts received by the Institute pursuant to section 1531 invested 
under subsection (aX12) shall be the property of the Institute and 
may be expended to carry out this title The Board shall be held to a 
reasonable and prudent standard of care, given such information 
and circumstances as existed when the decision is made, in decisions 
involving investment of funds under subsection (aX12>". 

(b) Insurance — Section 1507(aXll> of such Art (20 U.S.C. 
44 1 44aM ID) is amended to read as follows: 

“(11) to the extent not already provided by law, to obtain 
insurance to cover all activities of the Institute, including cov- 
erage relating to property and liability, or make other provi- 
sions against losses". 

SEC. SSZ. ESTABLISHMENTS WITHIN THE INSTITUTE 
Section 1510(b) of the American Indian. Alaska Native and 
Native Hawaiian Culture and Art Development Art (20 U.S.C. 
4417(b)) is amended- 
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(1) in paragraph (2). by striking subparagraph (A) and re- 
designating su bp ar ag raphs (B) through (I) as subparagraphs (A) 

(2) by striking "and" at the end of paragraph (Ik 

(8) by striking the period at the end of paragraph (2) and 
inserting "j and ; and 

(4) by inserting after paragraph (2) the following 
“(8) a Museum of American Indian and Alaska Native Arts, 
which shall be under the direction of the President of the 
Institute.". 

SEC sea. TRANSFER OF Ft . ACTIONS 

Section 1514 of the American Indian. Alaska Native, and Native 
Hawaiian Culture and Art Development Act (20 US.C. 4421) is 

(1) by striking subsections Id), (a), and <0; and 

(2) by adding at the end the following new subsection (dh 
"(d) FoacivsNsas or Amounts Owes; Hold Harmlsss — (1) Sut 

ject to paragraph <2>— 

'A) the Institute shall be responsible for all obligations of the 
Institute incurred after June 2. 1988. and 
"<B> the Secretary shall be responsible for all obligations of 
the Institute incurred on or before June 2. 1988. including those 
which accrued bv reason of any statutory, contractual, or other 
reason prior to June 2. 1988. which became payable within two 
years of June 2. 1988 

“(2) With respect to all programs of the Federal Government, in Report* 
whatever form or from whatever source derived, the Institute shall 
only be held responsible for actions and requirements, either 
administrative, regulatory, or statutory in nature, for events which 
occurred after July I. 1988. including the submission of reports, 
audita, and other required information The United States may not 
seek any monetary damage or repayment for the commission of 
events, or omission to comply with either administrative or regu- 
Intory requirements, for any action which occurred prior to June 2. 

1968 . • 

8EC 104. COMPLIANCE WITH OTHER ACTS 

Section 1517 of the American Indian. Alaska Native, and Native 
Hawaiian Culture and Art Development Act (20 US.C. 4424) is 
amended by adding at the end the following 
' (c) Other Fkdkral Assistance.— Funds received by the institute 
pursuant to this Act shall not be regarded as Federal money for 
purposes of meeting any matching require menu for any Federal 
grant, contract or cooperative agreement ". 

■EC lei. ENDOWMENT PROGRAMS 

Section 1518 of the American Indian. Alaska Native, and Native 
Hawaiian Culture and Art Development Act <20 US.C. 4425) is 
amended to read as follows: 

"SEC. HIS ENDOWMENT PROGRAMS. 

"(a) Program Enhancement Endowment — 

**( IMA) From the total amount appropriated for this subsec- 
tion pursuant to section 1531(a). funds may be deposited into a 
trust fund mainUined by the Institute at a federally insured 
bonking or savings institution 
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'(B) The President of the Institute shell provide— 

"(i) for the deposit into the trust fund referred to in 


■ ubp ^rs h . ,A c^u, contribution by the Institute in an 
equal to the amount of each Federal contribu- 


earning* on the funds deposited under this 


•7u) 
any 


'III any earnings on tl 
paragraph; or 

(u) for the reservation for the sole use of the Institute of 
in-kind contributions of real or personal prop- 
at any time be converted to cash, 
as a capital contribution into the 
i subparagraph (A). 

"(C) If at any time the Institute withdraws any capital con- 
tribution (as described in subparagraph <BXi)) made by the 
Institute to the trust fund referred to in subparagraph (A) or 
puts any property (as described in subparagraph (BXii)) to a use 
which is not for the sole benefit of the Institute, an amount 
equal to the value of the Federal contribution shall be with- 
drawn from such trust fund and returned to the Treasury as 


trust fund referred to in subr 


"(2) Interest deposited into the trust fund pursuant to para- 
graph (1 1 BXii) may be periodically withdrawn and used, at the 
direction of the Board or its designee, to defray any expense 
associated with the operation of the Institute, including the 
expense of operations and maintenance, administration, aca- 
demic and support personnel, community and student services 
programs, and technical assistance 

"(3) For the purpose of complying with the contribution 


requirement of paragraph <1XB). the Institute may use funds or 
in-kind contributions of real or personal property fairlv valued 
which are made available from any private or tribal source, 
including interest earned by the funds invested under this 
subsection In-kind contributions shall be other than fully 
depreciable property or property which is designated for addi- 
tion to the permanent collection of the Museum and shall be 
valued according to the procedures established for such purpose 
by the Secretary of the Treasury. For purposes of this para- 
graph. all contributions, including in-kind and real estate, 
which are on-hand as of the date of enactment of this Act and 
which have been received after June 2. 1988. but which have not 
been included in computations under this provision shall be 
eligible for matching with Federal funds appropriated in any 
fiscal year. 

“(4) Amounts appropriated under section 1531(a) for use 
under this subsection shall be paid by the Secretary of the 
Treasury to the Institute as a Federal capital contribution equal 
to the amount of funds or the value of the in-kind contributions 
which the Institute demonstrates have been placed within the 
control of. or irrevocably committed to the use of. the Institute 
as a capital contribution of the Institute in accordance with this 


"(b) Carnai. I 

"(1) In addition to the trust fund established under subsection 
(a), funds may be deposited into a trust fund maintained by the 
Institute at a federally insured banking or savings institution 
from the amount reserved for this subsection pursuant to sec- 
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tion 1531(a) for the purpose of establishing a separate special 
endowment for capital improvement (hereafter in this subsec- 
tion referred to as the capital endowment fund ) to pay ex 
penaes associated with site selection and preparation, site plan 
ning and architectural design and planning, new construction, 
materials and equipment procurement, renovation, alteration, 
repair, and other building and expansion costs of the Institute. 

“(2) The President of the Institute shall provide for the de- 
posit into the capital endowment fund of a capital contribution 
by the Institute in an amount equal to the amount of each 
Federal contribution and any earnings on amounts in the cap- 
ital endowment fund 

"(31 Funds deposited by the Institute as a match for Federal 
contributions under paragraph (5) shall remain in the capital 
endowment fund for a period of not leas than two years. If at 
any time the Institute withdraws any capital contribution to the 
capital endowment fund before the funds have been deposited 
for this two-year period, an equal amount of the Federal con- 
tribution shall be withdrawn from the capital endowment fund 
and returned to the Treasury as miscellaneous receipts At the 
end of the two-year period, the entire principal and interest of 
the funds deposited for this period, including the Federal match 
mg portion, shall accrue, without reservation, to the Institute 
and may be withdrawn, in whole or in part, to defray expenses 
associated with capital acquisition and improvement of the 
Institute referred to in paragraph (1). 

"(4) For the purpose of complying with the contribution 
requirement of paragraph <21. the Institute may use funds which 
are available from any private or tribal source. 

"<B> Subject to paragraph (3). amounts appropriated under 
section 153l(al for use under this subsection shall be paid by the 
Secretary of the Treasury to the Institute as a Federal capita! 
contribution equal to the amount which the Institute dem 
onatratea has been placed within the control of. or irrevocably 
committed to the use of. the Institute and is available for 
deposit as a capital contribution of the Institute in accordance 
with this subsection. 

"(c> General Administrative Provisions —41) Funds in the trust ln*r*m*nu 
funds described in subsections (al and (bl shall be invested at a rate 
not less than that generally available for similar funds deposited at 
the same banking institution for the same period or periods of time 
"(2) No part of the net earnings of the trust funds established 
under this section shall inure to the benefit of any private person 

"(31 The President of the Institute shall provide for such other Record* 
provisions governing the trust funds established under this section 
as may be necessary to protect the financial interest of the United 
States and to promote the purpose of this title as agreed to by the 
Secretary of the Treasury and the Board or its designee, including 
recordkeeping procedures for the investment of funds received 
under the trust fund established under subsection (b) and such other 
recordkeeping procedures for the expenditure of accumulated in- 
terest for the trust fund under subsection (a) as will allow the 
Secretary of the Treasury to audit and monitor activities under this 
section. . 
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SBC 50* AlTHOtUZATlOS Of APPROPRIATIONS 

Section 1531(e) of the American Indian, Alaska Native, and 
Native Hawaiian Culture and Art Development Act (20 UBC. 
4451(a)) is amended by adding at the end the following new para- 
graphs: 

"(4) Funds appropriated under this subsection for the fiscal 
year 1992 and for each succeeding fiscal year shall be trans- 
ferred by the Secretary of the Treasury through the most 
expeditious method available with the Institute being des- 
ignated as its own certifying agency. 

“(5) Funds are authorised to be appropriated for programs for 
more than one fiscal year For the purpose of affording adequate 
notice of funding available under this Act, amounts appro- 
priated in an appropriations Act for any fiscal year to carry out 
this Act may. subject to the appropriation, become available for 
obligations on July 1 of that fiscal year ", 

TITLE VI— MISCELLANEOUS PROVISIONS 

Maiico SIX' Ml COCMtTt DAM UCCWE 

Notwithstanding the provisions of any other Federal law. no 
license shall be issued by the Federal Energy Regulatory Commis- 
sion for the development of hydroelectric power at the Army Corps 
of Engineers’ Cochiti Dam located on the Pueblo de Cochiti Indian 
Reservation in the State of New Mexico 

South Dakota twc. Ml DAKOTA WCaUCYAN fNIVKMITY. 

Notwithstanding the provisions of section 487<cX2XB) of the 
Higher Education Act of 1965, the Secretary of Education shall 
reassess the amount owed by the Dakota Wraleyan University, 
located in Mitchell. South Dakota, in the amount of $159,260. plus 
any accrued interest thereon to $16,113. 

Approved November 29. 1990 


UOBLATTVE HgTORT -KW XOt 

HOUSB REPORTS Ns 101-400. Pi I (Coma, on lalanor ud lnaula. Affaim and 
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The Chairman. So until our colleagues from the Senate get here, 
let us go ahead and start with panel one, Faith Roessel, chair- 
person, Indian Arts and Crafts Board; and Mark Van Norman, di- 
rector, Office of Tribal Justice, Department of Justice, Washington, 
DC. 

If you would come to the table there, Faith. You may just go 
ahead in that order. I will just keep my little beeper here, and I 
may have to run at anytime. 

STATEMENT OF FAITH ROESSEL, CHAIRPERSON, INDIAN ARTS 

AND CRAFTS BOARD, DEPARTMENT OF THE INTERIOR, 

WASHINGTON, DC, ACCOMPANIED BY HEATHER SIBBISON, 

COMMISSIONER; MERIDITH STANTON, ACTING DIRECTOR; 

AND DEBORAH LOBO, LAWYER 

Ms. Roessel Good afternoon, Mr. Chairman. I am Faith 
Roessel, chairperson of the Indian Arts and Crafts Board. It is my 
pleasure to be here today to testify on the status of the Board's pro- 
grams and activities. 

With me today are ray fellow commissioner, Heather Sibbison; 
Meridith Stanton, the acting director of the Indian Arts and Crafts 
Board- and Deborah Lobo, the Office of the Solicitor lawyer as- 
signed to the Board. 

The Indian Arts and Crafls Act has two overarching mandates. 
The first is to promote American Indian and Alaskan Native eco- 
nomic development through the development of Indian arts and 
crafts and the expansion of the Indian arts and crafts market. 

The second goal is to seek enforcement of the Indian Arts and 
Crafts Act. I will focus my oral remarks on enforcement, but I do 
commend to the chairman the comments of the Department of Jus- 
tice and their emphasis on Indian economic development and the 
promotion of Indian arts and crafts. 

Our programs and activities come within the context of the act’s 
three goals: Education, compliance, and prevention. Education is a 
key activity of the Board. We are engaging in an active, aggressive 
outreach program. Attached to my testimony is a list of our past 
and future outreach. It is at exhibit N. 

We have undertaken a national media campaign targeting key 
consumer arts and crafts industry and tourist publications to pro- 
mote an understanding of and compliance with the law. Over the 
last year, based on circulation figures, we estimate that 1 million 
persons will have viewed our print ads. 

I would point out to the committee that at exhibit F, there is an 
example of what we are putting in various tourist publications. It 
savs, “Buying or selling Indian art, know the law." 

We have published a consumer protection brochure entitled, 
“Misrepresentation." This can be found at exhibit M, and I show an 
example here. This brochure is to educate the public and the In- 
dian arts and crafts industry about the act; 22,000 copies have 
been distributed to date, and we expect to be distributing even 
more. 

We are in the process right now of finalizing a brochure entitled, 
“The Indian Arts and Crafts Act” that will explain how to file com- 
plaints under the act and encourages the public to bring written 
complaints to our attention. 
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We are also utilizing our three museums out in Indian Country. 
They are located in Rapid City, SD, Browning, MT, and Anadarko, 
OK. In a sense, they are our eyes and ears, and they are the first 
on the ground to observe any types of non-compliance with the law. 

We have continued to conduct in-depth on-site meetings and tele- 
conferences with tribes, Indian arts and crafts organizations and 
law enforcement agencies, again, with a significant focus on the 
Southwest. And within the last year, we have created a web site 
that provides easy access to the public with information about the 
law. 

The Board's second key goal is seeking compliance with the law. 
This is largely dependent on receiving valid, written complaints. 

While the Board recogniz es that much needs to be done to com- 
bat consumer fraud in the Indian arts and crafts market and edu- 
cating the public is key, the Board continues to be concerned about 
the general reluctance of Indian tribes, arts and crafts organiza- 
tions, artists, and consumers to come forward with valid com- 
plaints. 

The Board believes that the quality and Quantity of complaints 
will increase as the Board's public outreach efforts continue. 

The CHAIRMAN. Faith, I hate to interrupt you. We have already 
got a call to go back over there and vote. Senator Bingaman, did 
you vote before you came over? 

Senator Bingaman. Yes, Mr. Chairman. 

The Chairman. Would you join us here on the dais. Let me tell 
you that I am going to have go vote. Senator Bingaman has a very 
strong interest in this issue, as you might know, coming from new 
Mexico. 

Probably more than any other State, native people rely on Indian 
arts and crafts to not only preserve their heritage, but to bring in 
some income through pottery, weaving jewelry, and paintings. 

It contributes millions of dollars to the economy of New Mexico 
from the standpoint of the people that come and stay at Gallup 
Intertribals and at the Indian market at Northern Pueblos, and so 
on. So it is a mqjor, rnqjor thing, as well as an opportunity to give 
Indian artists some national stature, because most of those shows 
are very big jewelry shows, as you know. 

I iust wanted to commend Senator Bingaman for being interested 
in this and participating in it. Do you have time to stay a few min- 
utes for this, while I run and vote? 

Senator Bingaman. I will be glad to stay while you go vote, Mr. 
Chairman. 

The Chairman. All right, I will go vote. I will try to be right 
back, thank you. 

Senator Bingaman [assuming Chair]. I look forward to hearing 
Faith’s testimony. Go right ahead. 

Ms. Roessel. For full disclosure to the committee, he is my 
former boss. 

Over the last 4 years, the Board has received a total of 45 writ- 
ten complaints alleging violations of the act. I should add that 
some cases have been resolved at the administrative level through 
Board-initiated phone calls, letters and settlements. Our testimony 
highlights a few examples that arose in Arizona, involving the Hopi 
Tribe and Kachina dolls. 
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When we receive a complaint, it is carefully reviewed by the 
Board’s staff. Some cases ao not, in fact, involve violations of the 
act. Others lack sufficient evidence for a civil action, or fail to meet 
the necessary element of intent for a criminal prosecution. We are 
continuing to review various other complaints pending with the 
Board. 

Our challenge at present, besides receiving valid complaints, is 
setting in motion a process to investigate cases brought under the 
act. Let me emphasize to the committee that the Board has no in- 
vestigative authority or staff. We rely exclusively on the willing- 
ness of other law enforcement agencies to help us. 

A particular issue that we are trying to address is who inves- 
tigates alleged civil violations of the law. The act provides for use 
of the FBI in potential criminal cases, but is silent regarding inves- 
tigation of civil cases. 

To deal with this gap, we have made a formal request to the De- 
partment of the Interior’s Inspector General’s Office to help provide 
us with these services. Overall, we are seeking a formal referral 
system, so our cases can be investigated. 

The Board is very interested in the comments of the other wit- 
nesses today, and how they see the act helping or hindering suc- 
cessful prosecutions. We are as committed as you are about using 
the law to successfully prosecute cases. 

The third goal of the act that I want to emphasize is prevention. 
How do we bring the market into compliance with the law and pre- 
vent the fraudulent sale of Indian arts and crafts? A new but m^jor 
effort of the Board tied to prevention is our trademark program. 

As our trademark registration program expands and is incor- 
porated within the Board’s existing certification program, we an- 
ticipate a significant increase in public recognition, value and reli- 
ance on products marketed with the Indian trademark, and Indian 
Arts and Crafts Board identification tags of authentic Indian 
craftsmanship and origin. 

Our goal, with the legal assistance of a newly hired lawyer and 
a PTO detailee, also a lawyer, is to develop regulations to establish 
a trademark registration program. Our lawyers have identified two 
mqior problems with the language of the 1990 law. 

Briefly, the first issue centers on an apparent conflict with the 
trademark provisions of the Indian Arts and Crafts Act of 1990 and 
the ownership requirements of the Lanham Act. 

The Lanham Act only permits registration of a trademark by the 
owner of the mark. The owner is the person who uses the mark or 
controls the nature and quality of the goods identified by the mark. 
The 1990 act contradicts this basic tenant in that it authorizes the 
Board to register a trademark that it neither controls nor uses. 

In effect, under the Lanham Act, the Board is not the owner of 
the mark, and any registration it obtains on behalf of an Indian or 
an Indian tribe will be void. 

The second problem is that the trademark registration and as- 
signment Drovisions of the Indian Arts and Crafts Act do not ap- 
pear to include Indian arts and crafts organizations. 

Yet, the act specifically authorizes the Board to create trade- 
marks for Indian arts and crafts organizations and individual Indi- 
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ans and Indian tribes. The practical effect is to deny Indian arts 
and crafts organizations the Benefit of the trademark provisions. 

The Board is working with the United States Patent and Trade- 
mark Office to resolve both issues and intends to seek a formal 
opinion on the matter from their solicitor. It may require a legisla- 
tive solution. 

Finally, how do we broaden the Federal interest and, thereby, 
push for full compliance of the law? From the perspective of a $1- 
million Federal agency with only 15 employees, we have to reach 
out and seek partnerships with everyone that can help. 

We are in tne process of creating an inter-agency working group 
on the enforcement of the Indian Arts and Crafts Act. We have in- 
vited the Department of Justice and all its players, including the 
Office of Tribal Justice, the Executive Office of the U.S. Attorney, 
the Consumer Litigation Division, the Office of Legislative Affairs, 
and the Environment and Natural Resources Division. 

We have invited the Patent and Trademark Office, the Federal 
Trade Commission, the U.S. Customs Service, the Department of 
Commerce, and the Federal Bureau of Investigations to participate, 
as well. 

We have held an initial teleconference, and I am optimistic that 
we will reach a consensus to develop a Memorandum of Under- 
standing between the various agencies. 

This concludes my remarks. I will be happy to answer any ques- 
tions of the committee. 

Thank you. 

(Prepared statement of Ms. Roessel appears in appendix.) 

Senator Bingaman. Thank you very much. 

Mr. Van Norman, did you want to go ahead? 

STATEMENT OF MARK VAN NORMAN. DIRECTOR, OFFICE OF 

TRIBAL JUSTICE, DEPARTMENT OF JUSTICE, WASHINGTON, 

DC 

Mr. Van Norman. Thank you, Senator. I am Mark Van Norman. 
I am the director of the Office of Tribal Justice in the Department 
of Justice. Our mission is to coordinate Indian issues within the de- 
partment. 

We recognize that economic development is essential in Indian 
Country, because unemployment and poverty are so pervasive. We 
also recognize that the lack of economic opportunities causes social 
problems; not the least of which are crime problems. 

So in August 1998, we participated in the White House con- 
ference on building economic self-determination in Indian commu- 
nities. In her address to the conference, the Attorney General noted 
the importance of promoting strong tribal law enforcement and 
tribal courts to foster a positive environment for business. 

For fiscal year 2001, the department has requested $173 million 
for our Indian law enforcement improvement initiative, including a 
request for tribal courts for $15 million, and an $18 million request 
to deal with offenders who commit alcohol-related crimes. So we 
think that is very important to create the community stability that 
is necessary for economic development. 

The United States has a long-standing policy of promoting the 
Indian arts and crafts industry. In 1935, the Indian Arts and 
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Crafts Act was first enacted to create the Board. It recognized the 
importance of promoting product genuineness. 

Congress amended the act in 1990 to enhance the protections 
that it awards against false claims. It also created a civil cause of 
action, and authorized the Board to refer complaints that goods are 
falsely sold as Indian made to the FBI, and authorized the Board 
to make recommendations to the Secretary of the Interior that he 
ask the Attorney General to bring a civil action under the act. 

With respect to the civil remedies, there does have to be a re- 

I uest from the Secretary of the Interior for Justice to act, but In- 
ian tribes are also authorized to bring their own actions. 

In recent years, the department has undertaken several enforce- 
ment activities through the act, through the U.S. Attorneys Offices. 
And in some areas, U.S. Attorneys have also worked to resolve les- 
sor complaints informally by referring them over to Interior, and 
having Interior get in touch with the retailers to explain the rami- 
fications of the act. 

With respect to the Federal Government, the act envisions co- 
ordinated enforcement responsibilities between the Board, the De- 
partment of the Interior, and the Justice Department. As Faith tes- 
tified, we are exploring the possibility of developing an inter-agency 
Memorandum of Understanding to formalize our procedures to en- 
sure that the act and its policies receive the full attention they de- 
serve. From our office, we plan to work in close partnership with 
the Board. 

I should note that there are other relevant protections available 
against false claims to ensure that arts and crafts products are In- 
dian produced. Section 5 of the Federal Trade Commission Act 
makes it unlawful to use unfair, deceptive trade practices, and FTC 
has brought an enforcement action against a particular wholesaler 
in the northwest area. 

In addition, in the Omnibus Trade and Competitiveness Act of 
1988, the Secretary of Treasury was directed to prescribe and im- 
plement regulations to require country of origin marking for Native 
American style iewelry, arts, and crafts. Those regulations require 

K rmanent marking on imported products that incorporate Native 
nerican Design, or could possibly be mistaken for goods made by 
Native Americans. 

They require permanent or indelible marking, except when the 
country of origin is a NAFTA country, or where it is technically or 
commercially infeasible to do so; in which case, string tags or adhe- 
sive labels are used. 

So the committee may want to take a look at this issue to ensure 
that importers do not use this exception to circumvent the purpose 
of the regulation. 

In addition to these Federal protections, there are a number of 
states that have enacted consumer protection laws. They can pro- 
vide protection against false claims that products are Inc lian made. 
Arizona and New Mexico have such statutes. If there are amend- 
ments to the act, it would be helpful to recognize these important 
State efforts. 

I want to thank the committee for this opportunity to testify. We 
want to just again express our commitment to work with the Board 
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in partnership on these issues to make sure that the act receives 
the attention that it should. 

[Prepared statement of Mr. Van Norman appears in appendix.] 

Senator Bingaman. Thank you very much. 

Let me just make a few comments here, and then maybe ask a 
question. I do believe the Indian arts and crafts work that goes on 
in our state, in New Mexico, is a very important economic activity. 
A lot of people depend upon this for a living. 

We have not figured out how to very effectively protect their 
trademark in what they do, or their intellectual property, or what- 
ever the right phrase is. Somehow or other, we seem to fall short. 

We find a lot of products being sold in our state and elsewhere, 
which have the appearance of being Indian made, and in many 
cases, are actually labeled that wav. Perhaps they are not just la- 
beled Indian made, but are labeled as being made by a particular 
tribe, the Hopi or the Navajo or whatever. And we find that, in 
fact, they were not. 

Now the general laws we have against false advertising and false 
representation of goods being offered for sale do not seem to have 
done the job. The law we have got on the books and that we are 
talking about today, the Indian Arts and Crafts Act, has had its 
problems. 

I think you described some of those in your testimony, and some 
of the inconsistencies between the law that you folks are trying to 
administer out of the Board, and other laws on the books; the 
Lanham Act, for example. 

It would be very helpful, frankly, for me and I believe for this 
committee and for the entire Congress, if the Board could come for- 
ward and give us a set of suggested changes in the law that you 
think might be helpful in getting this properly enforced. 

I do not know how much of it is a need to change the law, and 
how much of it is just a need to provide adequate resources to en- 
force the law. But some combination of those two, I think, might 
be veiy welcome. 

So I do not know if you have any comments on that. Faith. I 
guess that sort of addresses some of the things that you covered 
m the testimony that I heard. 

Ms. Roessel. Senator Bingaman, we would be happy to provide 
suggestions that we see, amendments to the law. It has been only 
two months that we have had an attorney on staff. And this is 
something that we have been struggling actually for several years, 
trying to get an attorney on board. This lawyer is from the Patent 
and Trademark Office. So she has a wealth of experience. Then we 
have a PTO detailee, also a lawyer. 

Within that two month period, we have already identified these 
legal issues. They have an excellent working relationship with 
PTO. And I really think we are going to get this trademark reg- 
istration program off as soon as we can, just in terms of what is 
within our control. 

But I certainly agree that the trademark provisions were some- 
thing that purposely were left for a later date. It was on October 
21st, I think it was, in 1996, when the regulations were promul- 
gated for the 1990 act. It was specifically stated that the trade- 
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mark provisions would be dealt with later. It really was a resource 
issue. 

How many years has it been now? We admit, it is not what we 
would like. But we are moving very fast and furious, trying to get 
this up and running, because we are starting to get real interest 
from various artisans who want to register a mark. 

We see this as a real important component in enforcement. Be- 
cause if someone has something of value, a trademark, and if the 
consumer understands and knows that when they see that mark, 
and especially associated with the Indian Arts and Crafts Board 
mark or certification, that means something. Someone can be as- 
sured, as a consumer, that they are buying an Indian made prod- 
uct. 

So I think this is something that has been long overdue. We 
would be happy to work with tne committee and with you on this. 

Senator Bingaman. Mr. Chairman, let me just say, I commend 
you and the rest of the committee for giving attention to this issue. 
It is one that I have sort of struggled with, ever since I became At- 
torney General out in New Mexico. 

As was pointed out here and Mr. Van Norman, I think, men- 
tioned, and Faith did, too, perhaps, that several of our states. New 
Mexico included, do have a statute and do try to deal with this; un- 
fortunately not in a very effective way. 

But we worked at it there in the Attorney General's Office for 
the time I was there. Then since I have been here in the Senate, 
we have also tried to pursue initiatives that would get to more ef- 
fective enforcement of the law here. 

I think what I am hearing here today in this testimony is encour- 
aging. It sounds as though the Board is finally getting staffed up 
to a point where it is going to be able to make some good rec- 
ommendations, which maybe your committee will act upon, and I 
can support your efforts. 

Chairman Campbell [presiding). Thank you. 

Both New Mexico and Colorado, as well as perhaps a couple of 
states in the West do have statutes, as Senator Bingaman had 
mentioned, Faith. We do not have any information, and maybe I 
should have tried to get that before, if there had been any prosecu- 
tions under those state laws, since we have not done anything with 
the Federal law. Do you know if we have or not? 

Ms. Roessel. If I may, in my visits out in the field last August, 
I did have an opportunity to meet with the Director of the Con- 
sumer Affairs Division within the Attorney General’s Office in New 
Mexico. In that instance, he describes several. I guess, settlements. 
It seems like these prosecutions end up in settlements. 

For instance, the Taos Drum Company which, when you hear 
that, and I have seen their advertisements, it appears as if it is 
made by the Pueblo of Taos, or the people of the Pueblo of Taos. 
So in that instance, they were able to extract a monetary fine and 
were able to settle that, I believe, out of court. 

That particular state was very interested in trying to cooperate 
and work with the Indian Arts and Crafts Board. So I think that 
there are opportunities there. 

When we had our initial inter-agency discussions just recently, 
the Federal Trade Commission participated, and certainly has as 
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their mandate consumer protection. I think there is a whole net- 
work out there that we hope they will be able to introduce us to, 
in terms of looking at that aspect and trying to get information out 
to the public. 

They noted that they do have an FTC bulletin or advisory to con- 
sumers on the sale of Indian arts and crafts. But I think that this 
area is something where we are really scratching the surface. 

The Chairman. Well, I know it is complicated, because when you 
talk about Indian made, and the word “made," there are a lot of 
subtleties in the semantics, using that word “made.” 

If an Indian pushes a button that stamps out rings, is that In- 
dian made? Well, under the strict guidelines of the Indian Arts and 
Crafts Board, it is not. It has to be hand manipulated, as you 
know. 

Also, what is the percent of the product, and I know for a fact 
that there are Indian people that sell things along the highways 
down by Gallup and some of the parks and in and around the 
Grand Canyon that get Taiwanese, Haitian beads, and they just 
put another string on it. Then they say, “I made this.” So maybe 
we need to clarify what “made" means. 

I would like to turn now to Senator Kyi, who was the original 

X nsor of the revision bill in 1990, and I was the cosponsor. It is 
) of great importance to him. Coming from Arizona, that is also 
a great part of the home economy for Indian people in his state. 
Senator Kyi, would you like to make a statement/ 

Senator Kyl. Thank you. 

The Chairman. I think we have got what, about another seven 
or eight minutes? We will have to run and come back, Faith. 

STATEMENT OF HON. JON KYL, U.8. SENATOR FROM ARIZONA 
Senator Kyl. Thank you very much. 

Mr. Chairman, I do not know that I have ever told you this, but 
I really got interested in this, not only because some Hopi and Nav- 
ajo friends of mine brought it to my attention in Arizona, but be- 
cause my father, who served in the Congress during the 1960's and 
early 1970's on the Interior Committee in the House of Representa- 
tives, and later as Assistant Secretary of Interior, worked on this, 
way back then, in an effort to try to achieve this kind of result. 

When I was elected to the Congress, he said, “You know, 20 
years ago, I tried to get something done. One thing you might try 
to do is to get some help in this area." 

I went to Senator Campbell then, and we tried to find a work- 
able, enforceable way to protect the Indian artisans in their arts 
and crafts. I want to thank you very much for your leadership, Mr. 
Chairman, and for, of course, holding this hearing. 

We co-wrote the act of 1990, which attempted to vest the Arts 
and Crafts Board at the Department of the Interior with new au- 
thority to combat counterfeits and misrepresentation. 

The 1990 act was effectively a truth in advertising law that es- 
tablished criminal and civil penalties for misrepresentation, and 
supplemented the indelible marking/country of origin requirements 
for Indian style imports that were established in 1988 in the Omni- 
bus Trade and Competitiveness Act. 
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When we consider what arts and crafts mean to Indian people, 
I think we need to understand that they are important for both 
economic and cultural reasons. Indian people depend upon arts and 
crafts for their livelihood. 

To give you an example of how important the sale of arts and 
crafts is to the economies of Indian Country, let me cite a couple 
of examples. 

Representatives of the Hopi Tribe tell me that an estimated 37 
percent of the tribe’s working population is employed in some way 
in arts or crafts making. This is a significant share. Mr. Chairman, 
I would like at this point unanimous consent to introduce into the 
record a statement by the chairman of the Hopi Tribe, Wayne Tay- 
lor. 

The Chairman. Without objection, that will be included in the 
record. 

Senator Kyl. Thank you. 

(Referenced document appears in appendix.! 

Senator Kyl. An estimated $11.2 million of income to the Hopi 
economy is due to arts and crafts. But consider this, forgeries are 
estimated to cost the Hopi Tribe another $4.6 in lost sales. The 
tribe estimates that fully 40 percent of forgeries sold in the market- 
place are represented as Hopi. 

All told, estimates are that 40 to 50 or maybe even up to 60 per- 
cent of the $1 billion Indian arts and crafts market is inappropri- 
ately represented as genuine. 

With a market that large, some people will go to great lengths 
to claim a share of it for themselves. We have heard about the 
town in the Philippines that was renamed Zuni, so their products 
could be marketed as Zuni made. 

This costs Indian tribes veiY serious money. But more is at stake 
than dollars and cents. It does misrepresent the native culture 
itself and, in that sense, poses a threat to its continuation. 

The Associated Press profiled Zuni Indian silversmiths Jan and 
Wilda Boone in a report earlier this year. According to that report, 
the Boones make earrings and bracelets in a workshop in the Zuni 
Pueblo, south of Gallup. Jan’s parents were silversmiths, as were 
his grandparents before him. 

Wilda's parents made animal carvings. Her daughter applies that 
craft right now. Their craft has been passed on from generation to 
generation, but because of the counterfeiting and misrepresenta- 
tions, the Boones are reportedly thinking about a different trade 
for their two youngest children. 

Imitations have not only cost the Boones sales, but they have 
caused buyers to be wary of the genuineness of that family’s own 
creations. Of course, if Indian artisans can not make enough 
money, due to competition from fakes, then they are going to aban- 
don these arts, ana the very rich Native American traditions they 
represent could die out. 

if artisans have to increase productivity at the expense of time- 
honored manufacturing techniques, in order to compete with imita- 
tion products, another important part of the heritage will be com- 
promised and lost. This is a loss for all of America. 

So Mr. Chairman, the act was intended to help solve this prob- 
lem. It was also intended to provide a mechanism for Indian arti- 
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sans to easily obtain trademarks to help distinguish their works as 
genuine. 

As you have noted and I have noted, this has not worked. The 
implementation has been a big disappointment. The fault is not all 
the Indian Arts and Crafts Board. Let me make that point in the 
beginning. 

Five years ago, because of budgetary constraints, the House and 
Senate Appropriations Committee proposed to abolish the Board. I 
offered an amendment on the Senate Floor to restore funding for 
it, but resources were very tight then, and they continue to be 
tight. 

I have always been very disappointed that the Interior Depart- 
ment has not requested the kind of funding necessary to aggres- 
sively enforce the 1990 act. 

Aside from resources though, I think the Arts and Crafts Board 
has really failed to step up to the plate. According to the latest in- 
formation I have, not a single case of misrepresentation has been 
referred to the Justice Department. 

I understand there is one case reportedly in the pipeline now. 
One representative of the Board was last year quoted as saying 
that the Board is still looking for a big test case. Mr. Chairman, 
with an estimated 50 to 60 percent of the marketplace plagued 
with forgeries, it does not seem to me that it should be too hard 
to find a good test case. 

Trademark Regulations have not even been promulgated. This is 
now 10 years after passage. Museums that the Board runs around 
the country continue to lose money. They cost $465,000 annually, 
and yet, only raised $75,000 in net user fees. 

As for the Customs Service's enforcement of the indelible mark- 
ing provisions of the 1988 act, it, too. has been lacking. I have 
heard anecdotal evidence that after seizing counterfeits, Customs 
auctions off the goods. Some of them are put right into the market- 
place where they may be sold as genuine. 

Experts say there is enough law, and it is now a matter of en- 
forcement. For that reason. I have been working with you, Mr. 
Chairman, and the Senate Appropriations Committee, to earmark 
a greater share of the budget for arts and crafts enforcement. This 
year, about 30 percent is set aside for enforcement. Next year, it 
will be 35 percent. 

You also had what I thought was another excellent idea, the cre- 
ation of a Joint Task Force to devise and implement a coordinated 
enforcement response to prevent the sale or distribution of any 
product or good sold in or shipped to the United States, that is not 
in compliance with the Indian Arts and Crafts Act. 

That Task Force would be composed of representatives of the 
U.S. Trade Representative, Department of Commerce, Interior, 
Justice, Treasury, the International Trade Administration, and rep- 
resentatives of certain other agencies. I understand you are still 
pursuing this idea, and I enthusiastically support it. 

I look forward to reading the Interior Department’s testimony. I 
would ask unanimous consent to submit some questions to them for 
the record, especially to try to get some ideas about how we can 
ensure effective enforcement of existing law, and whether the de- 
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partment thinks any new laws or authorities might be required to 
tackle the problem. 

The Chairman. Without objection. 

Senator KYL. But I will say this, if the Board can not or will not 
aggressively implement and enforce the IACA, then I am ready to 
look to another agency that can, whether it is in the Department 
of the Interior or some other department. 

I want to conclude again by thanking you, Mr. Chairman. I join 
you in regretting this scheduling difficulty we have been in all 
afternoon. We are going to have to return for another vote. That 
meant that the vote was two-thirds over. So we will probably have 
to go back and cast that vote. I apologize to the witnesses and the 
people in the audience for that inconvenience today. 

Tnank you. 

The Chairman. We will run in a few more minutes for that next 
vote. 

Before I left for the first vote, you did mention, as I understood 
it, that you were just finishing the promulgating of the rules now. 
Is that right? 

Ms. ROESSF.L We are in the process right now of putting together 
the trademark registration regulations. 

The Chairman. But when we first passed this in 1990, at what 
point in time were the final rules finisned? 

Ms. Roessel. They were finished in 1996. 

The Chairman. It took six years to get the rules done. Is that 
right? 

Ms. Roessel. Yes. 

The Chairman. Why so long? 

Ms. Roessel. Well, I was not there at the time. But looking at 
the history, I think there was a mqjor hiatus with the Board in 
terms of the fact that their very being was being attacked. And I 
think under siege, those priorities took precedent, 

I think, as you related, Mr. Chairman, the whole issue of trying 
to reach consensus on who is an Indian appeared to take a great 
amount of time. 

The Chairman. Sure, well, let me ask vou also, you know, when 
you talk about the violations of roughly %l billion a year industry, 
and it is estimated that half of that is counterfeit, I do not think 
we are so concerned about some guy who is Anglo, and he has an 
Indian wife. She does rugs. Somewhere along the line, he helped 
with a rug or something. 

You know we are not concerned about those things as much as 
we are this wholesale importation of phony stuff, or the wholesale 
manufacture, the assembly line manufacture; you know, the chick- 
en feather war bonnets and the rubber tomahawks, and that kind 
of stuff, and maybe just one level above that; but a lot of that stuff 
that is being passed off as “Indian made." 

I remember I used to work for a export/iraport company in 
Japan, years ago. Friends of mine came over here, and at some 

S lace, they had bought Indian bows and arrows. They got back to 
apan, and we were looking at it. It had a little stamp on the bot- 
tom. Somebody had not peeled off the sticker. It said, “Made in 
Japan." 
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They got very upset about that. And I said, “Well, you guys made 
it. What are you getting upset about?" So, you know, there is plen- 
ty of blame to pass around. But it does not seem like we are mak- 
ing much progress. 

I know it is very complicated. I had, a few years ago, and it may 
have changed now, but some Utes came to me from the Ute Moun- 
tain Tribe, which has a pottery factory. They do slip pottery. It is 
made in molds. They pour the pottery, and they do hand painting 
of the pottery. They market that way. They do not market it as 
anything except slip pottery that is hand painted. 

Well, at that time, the Park Service would not accept that as In- 
dian made. They would not let them sell it in Mesa Verde National 
Park. 

So there are lots of very difficult hairs that we are splitting when 
we talk about “Indian made" or “not Indian made," if I can use that 
in quotations. 

Your Board coordinates arts and crafts festivals, fairs, markets. 
You do that with the museum in Oklahoma and in Browning; do 
you not? You work with them? 

Ms. Roessel. Yes. 

The Chairman. Does it require participating entities and mar- 
keters to certify that the goods are authentic? 

Ms. Roessel. Yes. 

The Chairman. You do? Under that last act, that means the en- 
rolled member might have a certificate from a tribe, saying that 
they are of that ancestry or something. 

Ms. Roessel. Right, right, we require that. 

The Chairman. Well, I am certainly encouraged by the hiring of 
additional attorneys and staff dedicated to enforcement. How many 
entities have taken advantage of the Board’s trademark certifi- 
cation program; do you know? You put out a booklet with it, as I 
understand; do you not? 

Ms. RoesseL Well, we have our own certification program. For 
example, the Navajo Nation, with their Navajo arts and crafts en- 
terprise, has taken advantage of that. 

The Chairman. Oh. yes, sure, I have seen that. 

Ms. ROESSEL. And there are several other tribes that have in the 
past. But what we are looking at right now is developing the trade- 
mark regulations. On that, I do not know what the total would be. 
We would have to get back to the committee in terms of inquiries 
from Indian artisans for that. 

The Chairman. I understand you received 45 complaints alleging 
violations. But testimony is that the Secretary has never requested 
the Attorney General to institute a civil action. There is a civil por- 
tion of the 1990 bill and a criminal portion. 

Ms. Roessel. Right. 

The Chairman. Why is it that they have not asked for any civil 
action? Do you know? Do you leave that to the tribes, pretty much? 

Ms. Roessel. No; I mean, we would be very happy to have a case 
to refer on to the Department of Justice. I think we obviously are 
dependent on the written complaints that come in. And of the 45 
various categories arise in terms of whether there is enough factual 
information or whether we are asking for more information. 
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So I think that no complaint comes in just fully develoDed ex- 
actly, so that we can then refer it on to the Department of Justice. 
It does reouire review internally by our lawyers. 

Again, I would emphasize, because of a lack of resources, we 
have not had a lawyer on staff So our lawyer, who has been here 
2 months, is very busy evaluating our backlog. I would be the first 
to admit, it is a backlog. We have to get to that. 

The Chairman. So you are going through all those 45 complaints, 
I assume. 

Well, let me run out and do the next vote. So we do not hold ev- 
erybody else up, I am going to ask our staff attorney to go ahead 
with some of my questions until I can get back. If you can do that, 
Paul, I would appreciate it. At least we can get those on the record. 
I will be right back. 

Mr. Moorehead [assuming Chair). Faith, following up with what 
the Chairman mentioned, let me just ask a couple of the questions 
that he would have asked, had he not had to go to the vote. 

Senator Campbell was involved in getting the 1990 amendments 
to focus on enforcement, penalties, and a number of other matters 
10 years ago or so. 

But your testimony today is that there is a scarcity of com- 
plaints, and that you have experienced some difficulty in getting 
the tribes and arts and crafts associations and others to engage not 
only in self-policing, but also in reporting potential violations to the 
Indian Arts and Crafts Board. 

Given what we read are widespread violations of the act in the 
popular press, why do you think there are so few complaints made 
to the Board, and is there anything that the committee can do to 
enhance the frequency or the authenticity of those complaints? 

Ms. Roessel. I would think that the whole issue of being able 
to investigate a complaint is a very real one for us. I think first 
before that, we need to have these complaints coming in. 

In some of the outreach I have done personally, I think we have 
been trying to get into the field to let people know who we are. We 
feel that if we can get into the field, educate folks about the law, 
let them know what the requirements are, and if one breaks the 
law this is the remedy that we have that they can follow. That 
would enhance more complaints coming in that are better written 
and more on point. 

I think some of these complaints are folks that are frustrated be- 
cause maybe they got a bad deal when they were buying Indian 
art. I know when I was talking with the New Mexico Attorney Gen- 
eral’s Office in the Consumer Division, he said, if I recall correctly, 
at least one-half of his cases were bad deals. People felt like they 
were taken. 

So I do not know how to explain it, other than we are an agency 
charged by Federal law to process these complaints. We do not 
have the investigators to go out and to be looking for cases. We can 
educate the public. We can let them know what the law is. We can 
work with the Indian Arts and Crafts Association. TTiis is largely 
a self-policing industry. 

But I can not honestly say what would be the magic bullet here, 
in terms of getting more cases, other than what we are trying to 
do right now on a renewed basis. 
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Mr. Moorehead. Does the Interior Department require market- 
ers of Indian arts and crafts that do business on Federal lands or 
in national parks to certify to the Board or to the Department that 
those goods also comport with the act? 

Ms. ROESSEL. I may have to ask our acting director if she has 
any information on that, or we can get back to the committee, but 
I am not aware specifically. 

Mr. Moorehead. Last, the international market for Indian arts 
and crafts, as you know, is huge, especially in Japan and in Eu- 
rope. Does the Board facilitate on the marketing side of the equa- 
tion, overseas trade trips and marketing ventures that involve In- 
dian arts and crafts and Indian arts associations? 

Ms. Roessel. During my tenure on the Board, I have no personal 
knowledge of any sucn international trade trips or marketing or 
anything like that. We could get back to the committee if there has 
been anything in the past. 

Mr. moorehead. Or if there are ways that the committee can fa- 
cilitate that, in terms of resources or statutory changes, I think the 
Chairman would appreciate that. 

Ms. Roessel. Okay. 

Mr. Moorehead. Mark, I have just a few questions that stem 
from your testimony. Your testimony is that because it is difficult 
to prove that a retailer or other seller knowingly sells counterfeit 
Inaian goods, criminal cases are difficult to bring, but the burden 
of proof for civil cases is much lower. 

Do you foresee the department, as a result of that, being involved 
with more civil prosecutions, or does the Department, like all agen- 
cies, have a competition for resources, and arts and crafts prosecu- 
tions devolve quickly to the bottom of the priorities list? 

Mr. Van Norman. Well, we have been aware of the committee’s 
interests in arts and crafts, so we looked at some of these issues. 
We looked at the criminal statute and the requirement of know- 
ingly selling the goods, knowing that they are not Indian made. 

We talked to our Office of Legal Counsel. They informed us that 
that would be something that needs to be in the statute. So it is 
not possible to eliminate that kind of a knowing requirement on 
the criminal side of it. 

We also talked informally about what kind of possibility there 
would be for having misdemeanor enforcement We were informed, 
just on an informal basis, that probably keeping it at a felony level 
improves the chances for criminal prosecution. 

We did kind of a survey, the Executive Office for U.S. Attorneys, 
and came up with a few instances where the U.S. Attorneys Offices 
have pursued some actions under the act. 

In regard to the department’s civil actions, we would have to rely 
on the Board to pursue the process through the Secretary, to make 
a recommendation. That was something that the department ap- 
parently had sought in a 1990 legislation. So I guess we would 
nave to rely on that process. 

You know, one of the things, though, that I was thinking about, 
in the past, when the committee has been interested in an area, 
we have done some outreach with tribes. 

We would be willing to, if the committee thought that this was 
a worthwhile thing to do, work with the Board, and do some kind 
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an outreach conference in the Fall, and talk maybe about market- 
ing an electronic commerce or maybe international trade, if we can 
get Commerce to come in. But it would also be about enforcement 
and more education about the act. 

So if you want us to pursue something like that, we are happy 
to increase our outreach efforts on this. 

Mr. Moorehead. We will take that to the Chairman and see if 
he is interested in that. 

We will hear, in a moment, from the Ho-Chunk Nation tribal 
leader that the tribe has had some success pursuing civil cases 
against counterfeiters and has reached a number of settlements. 

Do you think that the department’s resources, admittedly scarce, 
would be best or better spent on assisting tribes in filing these 
suits and, in effect, making tribes private Attorneys General, with 
regard to civil suits? I think you partially answered that with the 
last answer regarding the conference ana the dissemination of in- 
formation. 

Mr. Van Norman. You know, we are happy to talk to tribes 
about these issues and do more outreach efforts, even when we are 
not parties to the litigation. I mean, we are happy to pursue that. 

Mr. Moorehead. I think those arc all the questions that the 
Chairman had for the first panel. On his behalf, let me thank you, 
Faith Koessel and Mark Van Norman. As is his want, we will usu- 
ally follow up with written questions, and ask you to submit those 
in a number of weeks. 

Mr. Van Norman. Thanks very much. 

Ms. ROESSEL. Thank you. 

Mr. Moorehead. Thank you. 

If we could now proceed to the second panel. That would be the 
Jacob Lonetree, president of the Ho-Chunk Nation; Jason Takala, 
from Holbrook, AZ. an Indian artisan; Andy Abeita, from the Coun- 
cil for Indigenous Art and Culture; and Tony Eriacho, a Board 
Member of the Indian Arts and Crafts Association. 

Until the Chairman gets back, I would simply ask you, Chairman 
Lonetree, to begin your statement. Then the Chairman can pick it 
up, when he comes back to the hearing. 

STATEMENT OF JACOB LONETREE, PRESIDENT, HO-CHUNK 

NATION, BLACK RIVER FALLS. WL ACCOMPANIED BY GARY 

BROWNELL, HO-CHUNK NATION ATTORNEY GENERAL; MI- 
CHAEL P. MULLEN, ATTORNEY; AND MATTHEW MULLEN, 

PRESIDENT, NATIONAL AMERICAN ARTS, INCORPORATED 

Mr. Lonetree. Thank you, Mr. Moorehead. Good afternoon, ev- 
eryone. 

It is an honor to be asked to testify today before the Honorable 
Chairman Campbell’s committee. In my observation back here in 
listening to the members of the first panel, and some of the inter- 
action that has occurred, obviously, as we join together today, we 
do have some problems relative to this act. 

Before I proceed with my statement, I would like to take this mo- 
ment to introduce three of the individuals that I have brought with 
me, Mr. Moorehead. 

Mr. Moorehead. Please do. 
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Mr. Lonetree. First of all in the Attorney General for the Ho- 
Chunk Nation, Gary Brownell. 

Also, as it was quoted earlier during the panel one discussion 
that the Ho-Chunk Nation, in collaboration with the Native Amer- 
ican Arts, Incon>orated, out of Chicago, which is owned by mem- 
bers of the Ho-Chunk Nation, I would like to introduce one of the 
owners, Matthew Mullen. 

Mr. Moorehead. Welcome. 

Mr. LONETREE. And the attorney that represented Native Amer- 
ican arts interests in that lawsuit that you just referenced, Mr. 
Moorehead, also in conjunction and assistance from the Ho-Chunk 
Nation, is Michael Mullen. 

Mr. Michael Mullen. Good afternoon. 

Mr. Moorehead. Welcome. 

Mr. Lonetree. Upon the conclusion of my statement, obviously, 
I will be present to answer any of your questions and inquiries re- 
garding the act of 1990. I think that based on some of your ques- 
tions, I would be very honored to answer any questions, relative to 
the cultural portions of the act. 

However, from the technical standpoint, I will defer to Mr. 
Mullen, if you want to reference your questions in his direction, 
Mr. Moorehead. 

It has been 10 years since the passage of this act, which is vitally 
important to the protection of Indian artisans and crafts people. 
The act requires that products that purport to be Indian made in- 
deed be Indian made. 

It provides a valuable tool to preserve the cultural integrity and 
commercial value of these products of Native American hands and 
spirits. 

The term “arts and crafts" does not do justice to the cultural cre- 
ations about which we speak. I attached as exhibit 1 to this testi- 
mony a statement of the Ho-Chunk Nation traditional court, com- 
posed of clan elders, describing the depth of cultural meaning and 
the importance of these items. 

These works embody a culture and identity of a people, and re- 
flect personal and family history. They are a fundamental means 
of expression as to who we are, as Native Americans, and as mem- 
bers of our respective tribal nations. 

Native American arts and crafts also have an important eco- 
nomic place in Indian Country. Many individuals and families rely 
on the production and sale of these items for their livelihood. 

The Ho-Chunk Nation is developing an enterprise to provide an 
outlet for these artists of the Ho-Chunk Nation and other tribes. 
We call this enterprise the Wonk Sheek Trading Company, our lan- 
guage's term for native peoples. 

We are actively seeking to set up distribution channels for this 
enterprise as part of our economic development and diversification 
efforts. The Ho-Chunk Nation has been represented in trade mis- 
sions to Germany, and we have discussed this and other develop- 
mental issues with commercial interests from Japan. We know that 
the market for authentic Indian arts and crafts is international. 

The cultural integrity and economic viability of authentic Indian 
arts and crafts are threatened by the substantial market and coun- 
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terfeit Indian products. Many of these products are imported, and 
most are cheaply priced and are of inferior quality. 

I attach a copy of the articles appearing in the April 9, 1998 
issue of “USA Today" describing this problem as exhibit 2. Unfortu- 
nately, the problem is still as real toaay. If anything, its scope may 
have expanded. 

Congress provided a powerful tool to deal with this problem 
through the Indian Arts and Craft Act of 1990. The reason that the 
problem has not been adequately dealt with is the lack of enforce- 
ment of that law. 

Although there are powerful criminal and civil deterrents to 
counterfeiting Indian goods contained in the law, the public en- 
forcement mechanism has not been used. The reasons for that lack 
of enforcement should be addressed by the Indian Arts Board and 
the Department of Justice. 

However, a fact of non-enforcement is clear. It is only through 
the private right of action authorized by the act that this law has 
begun to have life. The Ho-Chunk Nation is proud of its collabora- 
tion with Native American Arts. Inc. to pursue the enforcement of 
that act. 

In 1996, Native American Arts, Inc., an Indian arts and crafts 
organization, was organized by members of the Ho-Chunk Nation 
to market and distribute only authentic Native American made 
arts, crafts, and jewelry. It is headquartered in the Chicago, Illinois 
area. The authenticity of the Native American products was to be 
a main selling point, along with high quality. 

After the operation was launched, it was determined that the 
marketplace was being flooded with imitation Indian products, 
being sold as authentic. Retailers and wholesale suppliers falsely 
suggested or falsely represented that their products were authentic 
Indian made products, when they were not. Subsequent investiga- 
tion revealed that many of the imitation products were made in 
Mexico, China, and the Far East. 

In addition. Native American Arts tried to get retail space in 
shopping malls around Chicago, and on some occasions were turned 
down, because other retailers in the same mall were selling com- 
peting Indian products. It was later determined that some ot these 
retailers were selling imitation Indian products as being authentic. 

Let me state here that prior to my coming down here to provide 
this testimony, in conference and consultation with the members of 
our traditional court, there was a great deal of composition that 
underlies a lot of the problems associated with this act. 

One of the major underlining factors here of a subterranean cat- 
egory or understanding is that Native American arts represents the 
spirituality of our people; just who has the right to make what 

C ’ucts of arts, such as jewelry, the making of Native American 
etry items. 

This is a reflection of a spiritual nature. It is in that vein that 
the clan leaders of our nation have supported by resolution that we 
continue on and support the chairman s interest in this particular 
area. 

Again, I say thank you for giving me the opportunity to appear 
before this body today. 

(Prepared statement of Mr. Lonetree appears in appendix.! 
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Mr. Moo rehead. Thank you, Mr. Chairman. 

Mr. Takala. 

STATEMENT OF JASON TAKALA, ARTISAN, HOLBROOK, A Z 

Mr. Takala. Good afternoon. My name is Jason Takala, Sr. I am 
a member of the Hopi Tribe. I am a gold and silversmith, specializ- 
ing in Hopi overlay jewelry. Thank you for a chance to tell my 
storv. 

I have attached the following items to help you understand my 
testimony. A memo of April 14, 1994, outlining attempts to contact 
the IACP. The memo reports copyright outlines and problems with 
copyright claims, and an article that traces proposed legislative his- 
tory and current statutes of the act. 

In 1993, my wife, Margie and I, went down to Sedona to deliver 
some jewelry to Garland's Indian Trading Post. We found a ring 
which looked just like my work in a showcase. I asked a sales- 
person to see if it was my work. She took it out and showed it to 
me. After observing it, I realized that it was a casting of my origi- 
nal ring. 

The ring was cast in 14 carat casting, and I had only completed 
6 rings in 14 carat. This can be observed on the attachment. 

By casting rings, these rings, my trademark, which I have put 
on the inside of the ring, had been filled with solder, and I could 
tell, because of the slignt imperfection of the insert of the ring, 
where my trademark should have been. 

I made a claim under the American Indian Arts and Crafl Pro- 
tection Act of 1990. I believe my claim was the first of its kind. 

I would like to compliment and thank the U.S. Attorney’s Office 
in Phoenix, and especially Assistant U.S. Attorney Tom LeClaire, 
for taking such an interest in my case, and also Tony Brown, an 
investigator for the Department of the Interior. Unfortunately, 
their hard work and dedication to this claim did not result in an 
indictment. 

The main problems that attorney Christopher Kramer and I en- 
countered in trying to bring a claim for damages are as follows. 
The Hopi Tribe said they could not expend public funds to sue for 
the benefit of a private individual. They were also worried about 
potential liabilities, counter claims, and the U.S. Attorney had no 
resources to pursue it civilly. 

There were possibly some problems in using public funds for pri- 
vate persons. As a practical matter, no one is able to recover under 
the act, as long as the artiste must rely on the tribes or the U.S. 
Attorney to act on his or her behalf. 

As an artist, I am very thankful for my given talent. My uncles 
used to tell me. “This is your given talent. No one will ever take 
this from you. This is yours to keep and work with. It will die slow- 
ly with you, as you grow older." 

But this did not happen. Somebody did take my talent, and made 
a mold out of one of my pieces, the ring, and misled the people who 
observe and admire American Indian art. 

That kind of impact is very obvious. The copies of my work made 
through castings are not nearly perfect, but sell at 20 percent of 
the cost of the original. I get no royalty or fees. The market is elud- 
ed. 
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One of the problems we had in our claim under copyright and 
trademark law was that we could not prove who actually made the 
copies. All we could do was show that they had possession of the 
copies. 

If we had been able to bring the claim under the act, we would 
have been able to show that tney were displaying the copies as if 
they were genuine, and they should have known better. I would 
have been able to collect for some damages. This is important be- 
cause finding out about these violations was just luck. 

I, as an artist, should be given the same consideration as the big 
corporations, like Sony, Walt Disney, Paramount, and RCA, to 
name a few. Just because I am an individual artist, I should be 
treated just like any other corporation. 

This concludes my testimony. Thank you very much. 

(Prepared statement of Mr. Takala appears in appendix.) 

Chairman Campbell (presiding). Okay, we will go on with Mr. 
Abeita. Andy, are you a working artist, too? 

Mr. Abeita. Yes; I am, Mr. Chairman. 

The Chairman. Are you, by any chance, related to Pablita 
Abeita? 

Mr. Abeita. Pablo? 

The Chairman. Pablita, she worked on this committee for a num- 
ber of years, before she went over to the Smithsonian. 

Mr. Abeita. I do not believe so, sir. 

The Chairman. Well, I guess Abeita is like Smith or Jones in the 
Anglo world. 

Mr. Abeita. Yes, absolutely. 

The Chairman. Okay, go ahead. 

STATEMENT OF ANDY ABEITA. COUNCIL FOR INDIGENOUS 
ARTS AND CULTURE, NEW MEXICO 

Mr. Abeita. Thank you, Mr. Chairman. 

My name is Andy Abeita. I am a Native American Indian artist, 
a sculptor artist, from Isleta Pueblo in New Mexico. I am currently 
a commercial trade consultant in the Crafts Sector, for the United 
Nations International Trade Center, and the first American Indian 
artist President of the Indian Arts and Crafts Association, of which 
you are a member. 

The Chairman. Yes. 

Mr. Abeita. Also, I am currently the U.S. delegate on an inter- 
national commission for cultural preservation for the United Na- 
tions Educational Cultural and Scientific Organization. 

Because of my tradition and our Pueblo beliefs, I actively partici- 
pate with a number of other Pueblos in their traditional activities, 
and speak four different languages. I have been a professional art- 
ist for the last 15 years. I nave been quite involved in what has 
been happening in the industry, over the years, as I am sure Mr. 
Nighthorse is also aware. 

In the last 10 years, I have been working with several Indian 
arts organizations and Indian tribes under the auspices of the In- 
dian Arts and Crafts Association, in the area of Aboriginal arts and 
crafts preservation and legal protections. 

As time has passed, myself and other devoted members of the 
IACA Board have found it necessary to create a separate, edu- 
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cational resource organization with a not-for-profit 501-C-3 status, 
in order to adequately address the governmental and public sector 
art and culturally-related legal and educational concerns. 

In 1997, I founded the council for Indigenous Arts and Culture. 
The recently-created council for Indigenous Arts and Culture re- 
ceived its Federal tax designation 501-C-3 status in 1998. 

Since its inception, CIAC has undertaken projects that primarily 
center around indigenous native communities, and the difficulties 
that these communities are facing in trying to protect and preserve 
their native arts and culture in an ever changing world around 
them. 

Part of the reason why we created this not-for-profit C-3 is be- 
cause the IACA is a trade organization, C-6. As a C-3, we were 
hoping to be able to get more funding for the types of projects that 
we have been working on in Indian communities. Having a major- 
ity Indian board on a not-for-profit in this particular area helped 
tremendously, as well. 

For centuries, arts and hand crafts have played an important 
role in both the religious and social dichotomies of our Indian peo- 
ple. The images that you see in most all of the designs used in Na- 
tive American arts and crafts are religious in nature. Even the 
hand fabrication process used in many of these creations is often 
a reflection of an individual artisan’s relationships with the tools 
that begin with the beating heart, mind, and soul. 

Our nistory ties us to this earth and our Creator is evident in 
most all you will see in the images of the cultural arts of the Na- 
tive American artisan. 

In 1980, the U.S. Census Study, including the 554 American In- 
dian tribes, the Zuni, the Navajo, the Hopi, and the River Pueblo 
tribes of New Mexico were, of course, included in the survey. It is 
found that this handful of Indian tribes are noted as being the na- 
tion’s leading producers of handmade Indian arts and crafts. 

The Census survey indicated that in the above-mentioned com- 
munities, that there was an average of a 30 to 40 percent unem- 
ployment rate in 1980. Also noteworthy is that up to 85 percent of 
the families surveyed reported that arts and crafts were either a 
primary or secondary form of income in those communities. 

Industry experts point out the Indian arts and crafts industry 
was at a historical all-time peak in overall business in that general 
timeframe. In 1985, a related survey done by the U.S. Department 
of Commence indicated that the Indian arts and craft industry was 
estimated to be generating between $700 million and $800 million 
annually in gross revenue. 

In the U.S. Census poll taken again in 1990, these same tribes 
were found to report an unemployment rate of between 50 and 65 
percent, on average. 

In 1997, at an Indian Arts and Crafts Association sanctioned 
meeting held in Albuquerque, NM. the United States Indian Arts 
and Crafts Board indicated to a multi-tribal delegation that the in- 
dustry was generating well above $1 billion annual and growing. 

If you look at the statistics, based upon just that simple informa- 
tion of the unemployment rate of 30 to 40 percent in 1980, the in- 
dustry grossing $700 million to $800 million a year, and compare 
that to the same Census polls in 1990, when there was a 50 to 65 
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percent unemployment and over $1 billion generated, you can see 
that there is a major problem in the ratio. 

The industry statistics clearly indicate that the industry is grow- 
ing, undoubtedly. The Indian Arts and Crafts Association reports 
that more businesses than ever are carrying American Indian style 
handicrafts and jewelry. 

The Association has a mailing list of over 12,000. But the unem- 
ployment rate and the gross revenue reports expose an interesting 
concept in supply and demand growth. The supply is growing, but 
who is making the product? 

The historical promotion and commercial successes derived from 
the sales of American Indian goods has contributed significantly to 
the onslaught of commercial invitations that have found their wav 
into the market at the national level. We have also seen the growth 
of invitations beginning to take over a substantial portion of the 
international market. 

Investigative reports from cities around the world, such as Santa 
Fe, NM; Los Angeles, CA; New York. NY; Paris, France; Milan, 
Italy; Tokyo, Japan; and Frankfurt. Germany indicate large quan- 
tities of fake Indian arts and crafts being represented as authentic 
and original American Indian artworks. 

The u.S. Customs Office reported to the CIAC, the council for In- 
digenous Arts and Culture, which is the organization which I am 
representing today, that since 1990, counties such as the Phil- 
ippines, Mexico, Thailand. Pakistan, and China have been import- 
ing an average of $30 million annually, from buying American In- 
dian style arts and crafts. 

Although the U.S. Customs Agency stated that the dollar amount 
was an estimate and not a fact, the numbers are quite significant, 
nonetheless. Some of these items include jewelry, artifact reproduc- 
tions. potteor, ethnic crafts, and textiles. 

New Mexico and Arizona provide the world market with rouehly 
80 percent of all commercial Indian handmade goods. The CIAC 
has been working with law enforcement agencies in both the 
United States and State government agencies in combating the 
fraudulent sales of Indian arts and crafts in these regions. 

Recent investigations have uncovered that many businesses in 
these States also participate in the multi-million dollar sale of fake 
Indian arts and crafts. 

It is an important element within the CIAC’s mission to promote 
national consumer education, as well as law enforcement education 
for Indian arts and crafts. Statistical information gathered from in- 
dustry sources over the last 5 years indicate that up to 50 percent 
of all Indian arts and crafts sold in the United States may not be 
handmade by definition. 

The Federal regulation under Public Law 101-644 does not offer 
explanatory definitions for method of creation. But in several 
States, Indian arts and crafts statutes do. 

There are three definitions under those regulations: Handmade, 
which is defined as taking manual labor and raw material, and 
producing a final product; handcrafted means to take pre-made 
parts and pieces and to manually assemble them to create a final 
product; and machine made, which means a product that is totally 
machine made. 
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The Federal Government and 11 States have Indian arts and 
crafts protections law. The biggest problem that we have seen is a 
lack of education on their behalf. 

CIAS research had found that these government agencies and 
their agents have not had an opportunity to be trained on how to 
identify Indian and/or non-Indian products. 

In 1995, under the leadership of then IACA president, Pam Phil- 
lips, the IACA began training these agents. Then in 1997, the 
CIAC continued the practice of providing both classroom and field 
training for law enforcement agents. Including in this training are 
members of the New Mexico and Arizona offices of the Attorney 
General, the FBI, U.S. Customs, Office of the Inspector General, 
and the World Customs Agents. 

U.S. Customs law, the 1989 Omnibus Fair Trade Bill, Regula- 
tions 19 CFR Section 134 actually requires that any and all Indian 
style jewelry or crafts imported into the United States must wear 
a country of origin stamp indelibly marked into each individual 
piece of jewelry or craft entering U.S. boundaries. 

The biggest downside to the law is that a loophole was created 
in the language; whereas, the term under Exceptions reads, “unless 
technically or commercially infeasible." 

The intent of the law is to force importer manufacturers to mark 
their goods indelibly with a country of origin, as read in the law, 
by dye stamping or otherwise permanently marking the goods as 
to country of origin. As an example, many manufacturers have 
found that by attaching to jewelry a small soldered wire, so-called 
permanently attached, with a tag indicating the country of origin, 
U.S. Customs port inspectors allow the products to pass inspection. 

There are over 330 ports of entry into the United States. After 
passing the Customs port, many unscrupulous importers and un- 
ethical arts and crafts dealers simply snip off the wire tags and 
begin to sell these goods as authentic Indian artworks. 

Beyond that, when it comes to the provision that states' paper 
tags or other types of marking, the intent of that was referring to 
the use on small earrings and items that were too small to take 
an indelible stamp of sorts. 

I believe that the importers are exaggerating on their ability to 
be able to mark these goods. In many cases, where the text says, 
“commercially infeasible." commercially is being drawn up as being 
not affordable, which I do not believe was the original intent of the 
law. 

Let me give you an example. In 1997, the CIAC, in collaboration 
with the Indian Arts and Crafts Association, had lobbied for the 
New Mexico Attorney General to develop and enforce a mechanism 
within the Indian Arts and Crafts Sales Act in New Mexico. We 
were able to appropriate $150,000 for such an investigative effort. 

We were able to investigate over 100 leads on fraud and mis- 
representation. Of those 100 or so investigations that we had initi- 
ated, seven of them were taken to text for our attorneys to review 
within the New Mexico Attorney General's Office. 

In many cases, because of the problems in language of the Fed- 
eral act, which we were trying to pursue, working in collaboration 
with the New Mexico Attorney General's Office and the U.S. Attor- 
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ney General's Office, we were able to go into 100 businesses in New 
Mexico and another 50 in Arizona. 

What we have found is that these retail stores are carrying prod- 
uct that is handcrafted in many cases, as defined in New Mexico 
and Arizona law, which states parts and pieces and manual labor 
equate hand crafted; but also a number of import products. So we 
involve not only the Attorney General’s Office, but also the Office 
of the Inspector General and the U.S. Customs Office. 

What we found in many instance's is that we need to have mul- 
tiple contacts within the enforcement mechanism, so that we make 
sure that we follow jurisdiction and chain of command on particu- 
lar issues developing cases. 

In those cases, it was quite simple. Most of the problem that we 
were running into is the fact that we had to point out the point 
of origin of the product. 

In fact, we had been working with some of the dealers in Albu- 
querque, who actually manufacture Vietnamese Indian look alike 

E roducts, and importers from the Philippines, and Thailand, who 
ad businesses established in Albuquerque. 

We had been working with them to identify their product. So 
when we went out into the field to locate these goods, we knew ex- 
actly where the point of origin was. 

The problem that we had run into in several cases is that a re- 
tailer buys from many different sources, many different dealer 
sources, manufacturer sources, individual artisans. Quite simply, 
these individuals would say, I do not have clue who I bought tnat 
from. 

In Gallup, one the places who contribute a tremendous amount 
of product, they simply say. we do not keep receipts. We buy from 
the Indians. If we give them receipts, we have to charge more. You 
know, they do not want checks. They want cash. So we have no 
record of this. We actually have this on case statements that we 
would be investigating. 

This opens up the door to a number of other problems. What I 
would like to focus on in this particular element of the act is the 
fact that it gets back to education. The U.S. Customs Officers who 
are in charge of the indelible marking requirement, in this particu- 
lar instance, as we had found in New Mexico, are not enforcing the 
law at the ports. 

As we had mentioned, there are over 330 ports in the U.S. The 
Council for Indigenous Arts and Culture has been able to train 12. 
Of those 12 ports, over the last 2 years, when we receive shipments 
of Indian styled products, we send them back as required by law, 
and tell them that when vou bring these back into the country, 
they must be indelibly marked. 

Quite often, these exporters and these American-owned compa- 
nies simply go to another port who has not had formal training or 
has no interest in wanting to pursue the issue. 

A point in fact, 1 year ago. January, we confiscated a $70,000 
shipment of Indian arts and crafts style product in Los Angeles. 
We essentially found that when that particular shipment was 
found, we had to have them take that product back and mark it 
with the proper country of origin. 



38 


When the product came back into the country and it was not 
marked with country of origin, the goods were confiscated. Then 
U.S. Customs auctioned ofF the products that were not marked and 
then were sold back to the people that imported in the first place, 
at less than it cost them to originally produce the items. These are 
some of the problems that we are facing at that level. 

There was a reference earlier to the Taos Drum Company law- 
suit. Quite briefly, and I am almost done, and that was that there 
were 54 employees of the Taos Drum Company. Of the 54 employ- 
ees, there were four Native Americans working at Taos Drum. I did 
this particular investigation myself. There were four Native Ameri- 
cans. 

We went to the Taos Tribe. We indicated to them what the prob- 
lem was. The Taos Tribe told us, essentially, this is out of our juris- 
diction. You go ahead and file it through the State. 

We took this case to both the U.S. Attorney's Office and the State 
of New Mexico Attorney General's Office. At that time, Tom Udall 
was looking for criminal prosecution, because they have been pro- 
ducing these drums for over 20 years with the same ratio, as testi- 
fied by individuals who had been working there for over a 10-year 
period, who stated there has never been more than one-half dozen 
of them here at any time. It is mostly illegal immigrant labor. 

But all of the brochures, the certificates that are issued are all 
indicating handmade Indian authentic genuine product. There are 
two women who, up until last year, were signing every single cer- 
tificate of authenticity. 

Yet, the Attorney General's Office, after Tom Udall had left of- 
fice, decided that she was going to settle out of court for less than 
$10,000 in a civil suit, when we knew that there was criminal ele- 
ment involved here for the sales of these products for over 10 years. 
This is very typical of what we have found in the area. 

Before I run out of time, I wanted to refer to two simple things. 
One of them is Zuni, Philippines. Yes, in fact, there was a place 
called Zuni, Philippines. 

In my work over the last five years in working in these commu- 
nities, the United Nations had appointed me to a Commission on 
the International Trade Center to investigate Aboriginal arts in 
copyright and trademark infringements. 

One of the issues that we had dealt with was locating sources. 
We were able to find, in fact, that the source of Zuni. Philippines 
jewelry that was being imported into the United States was in a 
small township outside of Quezon City, in the Philippines. 

We were able to identify this. We sent them, essentially, requests 
from the United Nations International Trade Center for clarifica- 
tion as to what form of ownership they have on this title, under 
international trade authority of copyright and trademark, and they 
had none. 

This a business, an American owned business, that went into the 
Philippines and essentially established a working network of a vil- 
lage, trying to put together a manufacturing facility, essentially 
stamping everything made in Zuni, because the township had es- 
sentially changed its name. 
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After reference to our letter from the ITC, they changed their 
name back. They were afraid of the international publicity, because 
they are a strong handicraft community. 

The Chairman. Was this an American company that did that? 

Mr. Abeita. It was an American company. I did want to point 
out that in all of the investigations that we have found involving 
American Indian style jewelry being imported into the United 
States, not one of them was a foreign owned company. They were 
all American owned companies. 

My last point is the trademark. Trademarks protect consumers 
by helping them make decisions in the marketplace for goods or 
services. The law of trademarks rests not alone on the property 
rights of the trademark owner, but in the right of the consuming 
public to be told the truth. 

Thus, in a trademark infringement lawsuit, the Plaintiff acts as 
a vicarious avenger of consumer interests. At present, consumers 
of Indian arts and crafts are confused; not specifically as to wheth- 
er an individual Indian artisan created a work, but rather as to 
whether or not the work in question is of genuine Indian work, and 
not a cheap imitation. 

Consumer confidence in Indian arts and crafts is perhaps at an 
all-time low. Instances abound of consumers being misled as to the 
authenticity as to a piece of art work. 

In general, consumers are at a disadvantage; vis-a-versa sellers, 
because of their inability to judge the authenticity of a piece of Na- 
tive American art work. 

To date, the CIAC has facilitated a number of debates that have 
taken place within Indian Country as to what formal trademark 
would best serve consumers in regard to the sales of arts and crafts 
of all Indian nations. The merits of repilar trademarks, collective 
trademarks, and certification trademarks have all been considered. 

One thing has become clear in this debate. That is that the 
standard trademark provision of the 1935/1990 act does not ad- 
dress the blanket needs of today's Indian arts industry. 

Our legal counsel on copyright trademark, which also happens to 
be the legal counsel for this particular instance of the Ho-Chunk 
Nation, Peacock, Myers and Adams, has suggested that the regular 
trademark does not adequately resolve such consumer confidence 
issues. 

Instead, a regular trademark typically resolves confusion as to a 
source, such as an individual artist or company. To perform this 
function, a regular trademark must identify a single source, not 
multiple sources. 

On this basis, a regular trademark is not the correct tool, be- 
cause many artists can not fit squarely in a single source concept 
required by trademark law. A regular trademark works for fran- 
chises. because every franchise sells the same thing; whereas, an 
artist within an Indian nation does not. 

Collective trademarks do not address the confidence problem, ei- 
ther. According to the U.S. Patent and Trademark Offices manual 
on trademark examining procedures, if a collective trademark 
takes into account characteristics of a good, then it is properly clas- 
sified as a certification trademark. Thus, to boost consumer con- 
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fidence in the marketplace for Indian arts and crafts, a certification 
trademark is the correct tool. 

The eoal is to boost consumer confidence and let them know that 
when they buy an authentic Indian handmade good, it is, in fact, 
a Indian handmade good. 

The Chairman. Andy, I apologize that we got this off to a bad 
start today, because we havt had votes. But we do have people that 
have other commitments, wfib are going to have to leave, so I need 
you to move along, if you woufti. 

Mr. Abeita. Quickly? 

The Chairman. Yes; much quicker. 

Mr. ABEITA. All right, the point that I wanted to get in is coming 
up just right now. 

The certification trademark, when adopted by Native American 
tribes, will assist the industry, as well as the tribes themselves, in 
the authentication of arts and crafts goods of their particular tribal 
members. 

Currently, the CIAC is assisting the Navajo Nation, the Zuni Na- 
tion, and the Hopi Tribe in actively developing a trademark initia- 
tive of this sort. 

Although the focus of our project has been primarily in these 
three communities, we know that other Native American commu- 
nities around the country suffer from the same instances of mis- 
representation. 

The certification project considers that the Indian Nation will 
own the trademark, and an authority within the nation will admin- 
ister the trademark. The authority, however, can not be involved 
in the sale or manufacture of goods to be certified, which adds an 
additional measure of confidence. 

Consider Underwriter’s Laboratories, for example. How would a 
consumer respond to UL certification if Underwriter's Laboratories 
manufactured and sold their own line of goods? 

With consumer confidence in the Indian arts and crafts market 
so low, this protective measure is well worth the additional admin- 
istrative burden. 

Overall, plans for executing a certification mark project are at an 
advanced stage in Navajo and in the Pueblo of Zuni. Support from 
Federal and state governments would be greatly appreciated. How- 
ever, it is imperative that the ownership and administration of a 
certification trademark be the responsibility and in the sole control 
of the Indian Nation, itself. 

Federal and State governments can help by supporting the trade- 
marks administrative authority financially, and to help develop 
education. Federal and State governments can also help by work- 
ing with the Indian Nations Departments of Justice, especially in- 
stances of trademark infringement 

The certification trademark project is being implemented by In- 
dian Nations for Indian Nations to address the root of economic 
harm in the market for authentic handmade Indian arts and crafts. 
Whatever way the Federal Government plans to help, it must sup- 
port this mission and not delude it 

At this point, we feel the furtherance of a program supporting in- 
dividual trademarks for individual artists may dilute this effort. 
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Therefore, we ask the U.S. Congress to choose to support a certifi- 
cation project for trademark only. 

We further believe that an opportunity exists for incorporating a 
certification trademark provision in the Indian Arts and Crafts Act. 
Such a provision may help clarify the act and strengthen the act. 

The Chairman. Andy, we are going to have to go on. I apologize. 
Turn the rest of your testimony in, and we will make sure we go 
over it. 

Mr. Abeita. Okay, that is fine. I was just about to summarize. 

(Prepared statement of Mr. Abeita appears in appendix.! 

The Chairman. When you say that Congress should support 
something, I tell you, it is like “herding cats" around here. To get 
everybody to support anything, it is literally impossible. 

Some years ago, Bill Richardson, who is now the Secretary of En- 
ergy, and I tried to get an amendment on an import bill in the 
House, to make imported “American Indian jewelry" have it 
stamped in the middle, instead of using some indelible tag that 
could be peeled off. 

We could not get that passed. There was so much opposition to 
it by importers, by the National Jewelers Association, and a whole 
bunch of groups that all have lobbies back here. We could not get 
that thing passed. That would have solved a lot of the problem 
with the jewelry now. 

Mr. Abeita. I believe that the National Jewelers Association did 
have a bill proposal to change that, did they not, recently? 

The Chairman. They may have. I do not know. But at that time, 
they opposed it being stamped. 

Let us go ahead with Tony Eriacho, please. 

STATEMENT OF TONY ERIACHO. BOARD MEMBER, INDIAN 
ARTS AND CRAFTS ASSOCIATION, SANTA FE, NM 

Mr. Eriacho. Yes; my name is Tony Eriacho, Jr. I am an en- 
rolled member of the Zuni Tribe in Western New Mexico. Our tribe 
is one of the m^jor producers of Native American Indian arts and 
crafts. 

Zuni art is known worldwide. It is collected and traded all over 
the world. I am one of the few Native American owned businesses 
that buys and sells authentic Indian art. The name of my business 
is Eriacho Arts and Crafts. I carry primarily Zuni made arts and 
crafts. My wife and I do Zuni inlay jewelry, and we sell our own 
work. 

I am also a member of the Indian Arts and Crafts Association. 
I have duo memberships. One is as an artist and also as a whole- 
sale retail member. 

For the year 2000, I was elected artist/craftsperson representa- 
tive for the Indian Arts and Crafts Association by the membership. 
I am currently vice president of the Council for Indigenous Arts 
and Culture, which Mr. Abeita was talking about. 

At the local level, I am the president of the local artist organiza- 
tion called the Zuni Cultural Arts Council. Currently, the IACA is 
the only national trade association within the Indian Art industry 
whose primary purpose is to promote Native American arts and 
crafts through the trade. 
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Its IACA membership represents a broad membership of dealers, 
collectors, museums, and artisans. The IACA sponsors two annual 
wholesale trade shows of Indian art. 

In November 1999, the Cultural Arts Council did a needs assess- 
ment study, with the help of the CIAC. What the study found was 
that in the community of Zuni, the majority of my people rely on 
the sale of their arts and crafts as a primary form of income. 

The study indicated that up to 85 percent of the working popu- 
lation relies on arts and crafts as either a primary or secondary 
form of income. Most of the artists that produce the work do not 
know the full picture of how the Indian art industry is structured. 
All they know is that what they are currently making now is get- 
ting harder and harder to sell, and sometimes it is sold for less 
than they used to receive, just 10 years ago. 

Several people in the community have evidenced that their work 
is being copied overseas without their permission. I have several 
examples here, if you wanted to have a look at them, as evidence 
to show you that this is happening now. 

In a number of instances, we have been able to show them im- 
ported replicas of their work. This practice of overseas manufactur- 
ing is taking the livelihood away from these artisans. 

When artists see actual samples of these copies, they understand 
why it is getting harder and harder for them to sell their work. 
This puts pressure on the local governments to try and find a solu- 
tion to this problem. 

I made personal inquires, before coming before you, to the Zuni 
Tribal Council asking about this issue, and their response is that 
the lack of enforcement is a concern to them. 

Tribal administrations’ opinion is that in light of the purpose of 
the act, the act would be better served where it has better enforce- 
ment capability, such as in the Office of Inspector General, the De- 
partment of Treasury, Customs. Department of Justice. 

Historically, we know that since 1930, there has been the temp- 
tation by unscrupulous dealers to manufacture and produce bogus 
look-alikes. 

Beginning in 1935, the Indian Arts and Crafts Board was devel- 
oped, in part, to combat these practices. But recently in 1990, this 
issue of misrepresentation was to be addressed by the IACB. Since 
then, there has been difficulty to demonstrate a deterrent to those 
who misrepresent non-Indian art as Indian handmade. 

Very little enforcement of the current 1990 Indian Arts and 
Crafts Act has taken place, and there needs to be more involve- 
ment from the IACB if, in fact, this is their objective to enforce the 
1990 provisions of the act. 

Examples of misrepresentations of Indian Art can be seen at 
many Native American events such as Pow Wows, some juried In- 
dian arts stores, and stores, in general. There is no monitoring of 
these events to survey the amount of fraud taking place. 

Promoters of these events do not have a resource to call upon to 
help them enforce their rules. Also, these event Dromoters do not 
know how to interpret the law. No one knows tne difference be- 
tween imported copies or real Indian art. So promoters are under 
the impression that their vendors or artists know about the law. 
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In 1998, under the administration of New Mexico Attorney Gen- 
eral Tom Udall, the IACA and the CIAC were able to gain a special 
appropriation to address the issue of what Andy was talking about 
by the end of the year. 

Unfortunately, in the summer that the appropriations were made 
available, elections were taking place. By tne end of the year, of 70 
potential cases that were investigated, only 13 were deemed seri- 
ous enough to be prosecutable, according to the incoming Attorney 
General Patricia Madrid. So as a result of these 13 cases, 7 cases 
were settled. 

Although the intent was to pursue these cases as criminal, these 
cases were reclassified as civil cases, and settled for fines of less 
than $10,000. This is not the best way to help enforce the act. 
Artists that were involved in these cases who were supposed to 

E d to court were willing to testify to make an impact for the act, 
ut they were disappointed. For the longest time. Native American 
Indian artists feel that they have been given the short end of the 
stick. How can the act encourage involvement of artisans if this is 
the result? 

The 1990 Indian Arts and Crafts Act is a piece of legislation that 
was supposed to strengthen the act passed in 1935. Formally, the 
IACA and CIAC are in support of this legislation, and believe that 
it can be utilized in a positive manner. 

In Indian communities, enforcement of the act is a joke. It is like 
a paper tiger with no teeth. It looks good on paper, but there is no 
one to enforce the act. 

An example of how the act can be effective is to provide edu- 
cational displays at m*yor Native American events, so it educates 
the buyers and collectors of Indian art, as well as the promoters 
of these events. 

It makes promoters more aware of the resource and responsibil- 
ities available to them regarding complying with the act. This in- 
formation may be provided to the IACB or through such organiza- 
tions as the IACA or the CIAC. Additionally, it can empower an 
agency to do something instead of doing lip service. 

Board membership of the IACB needs to include Native Amer- 
ican artists and natives who are deeply involved in the art indus- 
try, to effectively enforce and monitor misrepresentations. 

U.S. Customs needs to be educated so that they become more 
aware of their responsibilities to enforce the indelible marking rule. 
The peel off stickers need to be discontinued. 

There are no experts, to speak of, in the IACA who know the dif- 
ference between real or fake Indian art. There needs to be support 
from IACB and other government agencies in support of our tribal 
certification trademark project efforts. 

Ownership and administration of tribal certification mark needs 
to be the responsibility of and sole control of the Indian nation in- 
volved. However, Federal and State governments can help can help 
through the support of tribal administrative authority, financially, 
and through education. 

The incorporation of some type of certification mark provision to 
the 1990 act should also be considered as a part of a way to 
strengthen and clarify the act. 
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The IACA believes that an intelligent plan can be devised so that 
it can impact the market with minimal new grant resources. It is 
the desire of the IACA to contribute to an effective solution by 
working hand in hand with the Indian Arts and Crafts Board and 
the Federal Government 

IACA is currently attempting to raise funds to implement the fol- 
lowing activities. No. 1, IACA has an internal enforcement, certifi- 
cation process and logo for its members that it intends to market 
and promote to the general public, so that the public can have as- 
surance that IACA members are ethical. 

No. 2, IACA is currently working with tribes and other organiza- 
tions and CIAC to assist them in the development of tribal trade- 
marks that can be licensed to tribal artists. 

No. 3, IACA is seeking resources to educate Indian artists about 
how to protect themselves, build a case, and prosecute people who 
codv their work. Tribal trademarks will facilitate this process. 

No. 4, IACA is exploring a working relationship with a group of 
lawyers with considerable expertise in this area, that have indi- 
cated their interest in forming an alliance with our organization to 
help provide legal counsel on a contingency basis for cases involv- 
ing fraud, misrepresentations, or copyright violations of Indian art. 

No. 5, IACA is exploring working with our own legal counsel, and 
would like to work with the IACB to develop cases and assist in 
prosecution. 

At the same time, IACA believes that cases must be developed 
and selected with great care, so that it is not abuse, and the most 
flagrant violators are prosecuted. 

IACA also believes that these cases should be handled with a 
minimum of publicity, and even though the law allows going after 
people who unknowingly misrepresent Indian arts, this would be a 
mistake. We do not want people who sell Indian art to be afraid, 
unless they knowingly misrepresent products in order to profit 
thereby. 

There many more people in the Indian arts and crafts business 
who represent Indian art correctly, to the best of their knowledge, 
than those who do not. Substantial impact can be made by going 
after a relatively few number of people. 

IACA intends to take advantage of this trip to Washington to dis- 
cuss the initiation of a constructive working relationship with 
IACA, based upon the above plans. 

(Prepared statement of Mr. Eriacho appears in appendix. 1 

The Chairman. Thank you. 

I want to assure you, when we worked on this in 1990 and be- 
fore, it was not intended to be a joke. I was the founding member 
of the Indian Arts and Crafts Association in, I think it was, 1974 
or something. It was a quarter of a century ago. 

I was one of the first craftsman that joined that, and helped get 
that off the ground. I think they have done a lot of good. 

I am not active, anymore. I just can not. I am too busy back here. 
But I still get the mail and 1 still see with interest the brochures 
that they print on trying to educate people on what authentic pot- 
tery, authentic jewelry, authentic rugs, and so on, are. I think they 
have done a terrific iob, considering the very limited resources they 
have to be able to educate. 
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Mr. Eriacho. This is one of the educational tools that is done 
with a collaborative effort between IACA and C1AC. 

The Chairman. This is a collaborative effort between the IACA 
and the Board? 

Mr. Eriacho. Yes; the CIAC. 

Mr. Abeita. The Council for Indigenous Arts and Culture, which 
is the organization that we created. 

The Chairman. But that is not the Indian Arts and Crafts Board 
with the Interior. 

Mr. Abeita. Right. 

The Chairman. So in other words, you do not get any Federal 
help at all in that educational process. 

Mr. Abeita. No. 

The Chairman. That is done with either donations or dues from 
the dues paying members of the Indian arts and crafts association. 

Mr. Abeita. Yes; I think so. 

The Chairman. Yes; and I have seen these brochures. They are 
very informative. 

Mr. ERIACHO. Yes; and these are brochures that the Council had 
also developed, too. It basically is based on the same information 
that was provided by IACB. 

The Chairman. One of the big problems we have always faced, 
of course, is that, you know. Indian arts and crafts are not defined 
in the Constitution. But the First Amendment right of freedom of 
expression is, and art is a form of expression. We have always had 
difficulty in defining what vou can do without violating that First 
Amendment right by individuals, including individual artists. 

I do not know of any Indian art form, frankly, that is plagiarized 
as much as Indian art is. I have never heard of African American 
art or Hispanic art or Chinese art or something being plagiarized 
like Indian art is. 

It has got to be because there is money involved in it. It has got 
to be because of that. It is just like drugs. You can not cut it off, 
as long as there is a market for it. 

But as I understand it, some of the 11 stales you mentioned that 
have their own state statutes, some of them have a requirement 
that as long as vou label it, if it is in a glass case, let us sav, and 
you have a whole bunch of jewelry, as long as you label it “Indian 
made” or “not Indian made" or whatever, that satisfies the law, be- 
cause that is basically truth in advertising. 

Mr. Abeita. Absolutely. 

The Chairman. So that is okay? 

Mr. Abeita. Yes. 

The Chairman. I think most people would agree, as long as the 
people know what they are getting, then it is okay. If they want 
to buy something stamped out of a machine in Japan or Taiwan 
and called Indian art, why then thev know it is not the real thing. 

If that is what they want to pay for, that is what thev are going 
to get. It is going to be some inexpensive imitation, but that is 
their money and their choice in buying it. 

But I know of many people that are not aware of it. They buy 
it, in some cases, because they believe it is better auality if Indian 
people made it. They know, for Indian people, it is their only source 
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of income, in many cases, too. So they want to do some good. They 
want to get a nice art piece and do some good, too. 

When they find out later that it was not made by Indians, even 
if it is pretty good quality, they get pretty upset. They have a right 
to get upset, too. 

Let me just say that Michael Mullen, is that you, the gentlemen, 
here? 

Mr. Michael Mullen. Yes. 

The Chairman. Yes; you know, he is the lawyer for the Ho* 
Chunk Nation. They seem to be capable of making this act work. 
It has not worked very well apparently through some of the state 
courts that vou mentioned, Patricia Madrid. 

And by the way, we invited Tom Udall to come over from the 
House side, and he got really tied up this afternoon and could not 
get here. But he is vitally interested. I had a meeting with him just 
the day before yesterday on it. 

So it might not be working too good through your state court sys- 
tem. But somebody is making it work. The Ho-Chunk’s are making 
it work. They have, what, II actions or 13 actions now, that they 
have brought already. 

So maybe the way they are doing it, we need to make some 
amendments or do something to use that as a model to make sure 
that it can work, because tnev certainly have had some success 
with. And I would be interested in knowing how you got it to work, 
when nobody else seems to be able to do that. 

Would you like to answer that, Mr. Takala, or perhaps Mr. 
Mullen would like to. 

Mr. Michael Mullen. We do it with grit, determination, and a 
lot of hard work. 

The CHAIRMAN. Grit, determination and hard work, okay. Could 
you go to the microphone, so that we can get this on tape, please. 

Mr. Michael Mullen. What I wanted to say is that we have 
successfully resolved nine cases when we removed offending prod- 
ucts. We have also got injunctions in place that prevent those peo- 
ple from again violating the act, and we are enforcing them. 

Some of those injunctions are detailed, as we will be engaging in 
oversight on a national wholesaler, who is involved in distributing 
Indian style goods. So we do think that the act can work, if it is 
applied. But we think there are some defects in it. 

We think that this a marketplace problem, and if Congress would 


a long way to doing that, but not completely. 

The gentleman, who is sitting to my right here, had to go to the 
Hopi Tribe to institute an action to attempt to get relief. With all 
due respect. I am sure that all of the tribes have other priority re- 
source-arawing requirements that they can not be in a situation 
doing that. 

About going through the Indian Arts and Crafts Board, we con- 
sidered that. It is just not effective. You have got to go to the In- 
dian Arts Crafts Board. They have to review your complaint. Then 
thev pass it on to the Secretary of the Interior. 

The Chairman. It is too clumsy, and it takes too long? 
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Mr. Michael Mullen. By the time somebody files it in a court- 
house, the statute of limitations would have been gone. 

The Chairman. Or the guy left the country. 

Mr. Michael Mullen. Right, so what we did, and this is really 
happenstance, I am a trial lawyer by profession. Matthew Mullen 
is my son, and his mother, Mary Mullen, are involved in Native 
American Arts. 

We initially filed under the Indian Arts and Crafts Act in Chi- 
cago in the District Court, in the name of the Indian Arts and 
Crafts organization. Judge Castillo, in an opinion I do not question 
today, ruled that any actions had to be brought through the Gov- 
ernment, which I think is ineffective, or to through a tribe. Well, 
tribes are busy with other resources and need occupations. 

The Chairman. Let me ask you something about that. In that 
case, do you think maybe the tribes would support an amendment 
to the 1990 act to allow arts and crafts associations like the ICA 
to bring civil actions without the participation of a tribe, on behalf 
of their Indian artists? 

Mr. Michael Mullen. Yes; that is exactly my recommendation. 
I submitted a letter of testimony to the committee. That is my pri- 
mary recommendation. 

To the great credit of the Ho-Chunk Nation, and Matt and Mary 
are Ho-Chunk, we are involved in Ho-Chunk activities. To their 
great credit, they have supported this effort. If it was not for the 
Ho-Chunk Nation, or anotner similarly motivated tribe, we would 
not be able to report the success that we did. I think that is signifi- 
cant. 

There are a couple of other points. The primary one, though, and 
I think it takes an amendment, is where you actually give the key 
to the courthouse to the iryured Indian artisan, or the Indian Arts 
and Crafts organization, to being the action directly. And I think 
that you would see enforcement. 

The lack of enforcement is not because the cases are not out 
there. We brought all these cases. We could go out and bring 20 
more. These are cases that require investigation. They require 
some intensive efTort. 

In our cases, what we do is, we go out and survey, and when we 
hear about a violation, we survey the store. We do an undercover 
buy. We videotape the operation. Then when we file that com- 
plaint, we have got a good solid case, and that is where it begins. 

Then we take it from there. It is still difficult, but we believe 
that it can be effective. I think our track record today has shown 
that. 

There are a couple of other points that I had in my testimony, 
and I will leave it to that, where we think the statute could be im- 
proved. 

There is one thing that I would like to say. I am an Illinois resi- 
dent, and not of Colorado, so I am not constituent of yours. But I 
would like the Chairman to know that your reputation and your ef- 
fort in this area is greatly appreciated, way beyond Colorado. It is 
nationwide. 

I am sure I speak for a number of people in the Ho-Chunk com- 
munity, and other people who are interested, and we commend you 
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for your efforts. Because it is a very big problem. It is going to take 
a lot of work. We know that with motivation, it will get done. 

The Chairman. Well, I appreciate that nice comment, because 
after we got this bill passed, I got my share of hate mail. You 
should have seen it, by people who said, you have just cut off my 
income, because I think my grandmother was a Cherokee princess, 
and 1 have been doing these paintings, and so on. And now you 
putting this law in place that is going to devastate my income. 

We were not trying to hurt anybody. That is why we put a sec- 
tion in the bill that would allow a tribe to certify a American artist 
from that ancestry, even though he was not enrolled. That is why 
that clause was put in. But clearly, there are a lot of people that 
have been thinking it. It is as simple as that. 

Mr. MICHAEL Mullen. I have two quick points. One is, there was 
comment today about an intent of criminal enforcement. I think 
there are large problems. I was a former U.S. Attorney, and trying 
to show criminal intent is difficult. 

The Chairman. Yes. 

Mr. Michael Mullen. We have two key rulings now that the 
Ho-Chunk and Native Americans have gotten in the District Court 
in Chicago that hold that intent is irrelevant in the civil enforce- 
ment of the statute; that this is a strict liability statute. 

If somebody falsely suggests that the product is Indian made 
when it is not, that is it. You do not have to show knowledge. You 
do not have to show intent. 

The Chairman. Yes; well, certainly, I am not an attorney. You 
may have to show that in a criminal matter, but a civil matter is 
much simpler. I do not think you have to show the intent. If they 
did it. they did it. 

Mr. Michael Mullen. Well, there were challenges by the de- 
fendants in the cases that they had to show intent. What I am say- 
ing is that we have gotten that resolved now in two different cases. 

One other thing, we have had five or six constitutional challenges 
to the statute. Unfortunately, the Department of Justice never ap- 
peared to defend the constitutionality of the statute. It surprised 
me that they were not obligated to do that. 

But we have defended the constitutionality. We won in each in- 
stance. Among the challenges that we defeated were the challenge 
that you had alluded to. Senator, where you were talking about a 
first amendment problem. 

The answer to that is that this statute is a truth in advertising 
statute. It is a consumer protection statute. Nobody is attempting 
to prevent an Indian artisan or a certified Indian artisan from cre- 
ating anything or expressing himself in any way in his art. 

The only thing that is restricted is that you can not market that 
product as Indian made when, in fact, it is not, because that is a 
fraud. That is the purpose of the statute. As I said, we have had 
five challenges, all of which we have won. 

The Chairman. Well, it is mighty complicated. I have a friend 
that is a famous Pueblo Indian by the name of Joe Toledo. He is 
a well known painter. 

One time he was denied entry to Santa Fe Indian Market, be- 
cause all he painted was barns and ducks and birds and things. 
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They said, well, that is not Indian. They were judging him on the 
content, rather than what he was. 

We have seen other people that were denied a booth at Santa Fe 
Indian Market, not because their content was not Indian, but be- 
cause they did not look Indian. So, really, there are a lot of nu- 
ances that make it really complicated. But I certainly commend the 
Ho-Chunk Nation for pursing something that we have not been 
able to get done very widely. 

Let me ask Andy another couple of questions. Your testimony 
states that there are a number of full time artisans in the Isleta 
Pueblo that have decreased from 150 to 30. Was that the number 
you said? 

Mr. Abeita. Yes, sir; that is very accurate. As a matter of fact, 
the original information that came from that number, 150, was 
from my great grandfather, Pablo Abeita's testimony here in the 
creation of the Indian Arts and Crafts Board. At that time, he was 
President of the All Indian Pueblo Council, and provided that testi- 
mony to the Indian Affairs Committee here at the Senate. 

The Chairman. So you think that this flood of fake stuff entering 
the marketplace has had a definite impact on the people in Isleta? 

Mr. Abeita. And many other Pueblos. 

The Chairman. Some of them are very well known. They have 
established reputations over the years, so they are not going to get 
hurt. I know several jewelers down there. But certainly, new in- 
coming ones that have not established their name yet, or are yet 
to be recognized in the art community, I can see where they would 
get hurt. 

You advocate also, collective trademarks or certification marks 
for authenticity and craftsmanship, which I support. But I wanted 
to know, how do you see that working; each tribe doing that, or 
doing that through some central location or agency? 

Mr. Abeita. Let me explain to you what the philosophy is. Basi- 
cally, it started by working with the tribes themselves on develop- 
ing needs assessment studies, especially those tribes whose pri- 
mary form of income were in the arts and crafts. That is why we 
concentrated on those three particular tribes. 

What we had found in discussing this matter with counsel; that 
is Peacock, Myers, and Adams, out of Albuquerque, they essentially 
had established that basically what the biggest problem in the in- 
dustry is; that there is not so much the problem of identifying a 
particular artist as it is to identifying the products origin. 

So general, in wanting to blanket protection for these Indian 
communities, we wanted to be able to develop a certification, so 
that all of the members of a particular tribe would be protected 
under this particular trademark provision. 

The Chairman. Oh, I see, it would not be an individual artist 
trademark; it would be a tribal trademark, as the Navtyos do now. 

Mr. Abeita. It would be a tribal trademark, exactly. 

The Navajo particular trademark that they have, the horn moon 
belongs to the Navajo Arts and Crafts Enterprise. 

The Chairman. That is a registered or copyrighted trademark. 

Mr. Abeita. It is a registered trademark. 
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The particular certification mark we are looking to develop is not 
the horn moon. It is one that is of ownership by the Division of 
Economic Development in the Navajo Nation. 

That particular trademark will be issued to all Native American 
Nav^jos registered with the tribe, so that they may use this mark 
to certify tneir goods so that wherever these goods end up in the 
world, there is a certification mark there to authenticate it as to 
its point of origin; as opposed to an individual who may acquire 
registration of his individual trademark. 

This blankets all of the product that is being distributed through- 
out the world as being certified as genuine to that particular tribe. 

The consensus was so great that all of these tribes that we have 
talked to about this issue are going to go forward with this pro- 
gram. 

The Chairman. I see. Let me go to Mr. Takala. 

Since the case, you talked about the ring that somebody had 
made a mold of, and then sold other rings to look like that. 

What have you done, or what do you think you could do, to en- 
sure that is not copied again, or not copied by others? It is pretty 
hard for an individual to fight that through courts and find out 
who did it, I guess? 

Mr. Takala. Yes; it is. It is very difficult, because you do not 
know when the product was made. You know, they only had pos- 
session of it, so it is really hard to prove. I do not know how to pro- 
tect myself against that kind of counterfeit. 

The Chairman. You can not. You almost can not. 

Mr. Takala. I can not. 

The Chairman. I used to be very active. I made a necklace one 
time, and within 2 years, I saw it in a catalog from Taiwan. I sort 
of laughed, because by then, I was doing something else, and I did 
not care. 

You know, you go on to new and different things sometime. But 
I thought, at the time, how do you do that? How do you track the 
people that did it? 

It would cost you a ton of money, individually, if you had to hire 
an attorney and hire all the footwork to track it down and get it 
through the courts. Literally, an individual artist can not defend 
himself. 

Mr. Takala. What I said to myself was, I am going to do this 
for the benefit of the people, for the benefit of the artists. If this 
law can work for me, then it can work for others. 

So I told my attorney, I said. I do not want any money from it. 
I just want to see that this law is going to work for me. If it does, 
other artists will follow me. 

That is the way I put it. It was for the benefit of the other artists 
that if this law works, you know, it works for the individual. That 
is the way I put it. That is the ground I used. 

The Chairman. Thank you. 

Tony, Faith Roessel, and she may have had to leave, but when 
she was here, she testified that she suggested, basically, that self- 
policing by tribes and arts associations holds some promise. 

Self-policing is a big term. Let me ask if there is any association, 
including AIC or any of them, that have any protocols or require- 
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ments that help self-police? Let me ask Tony, first, and then Mr. 
Abeita. 

Mr. Eriacho. Yes; basically, the membership is policing itself. It 
is hard. You are actually relying on the credibility of the business 
to back the statement of their origin. 

The Chairman. But in the case of that association, you have a 
warning system, I think, do you not? If they are reported to the as- 
sociation, that there has been some violation of that association’s 
charter and their stated goals, then do you send them some kind 
of a warning or tell them that they need to straighten up, or what 
do you do? 

Mr. Eriacho. Actually, there are two instances. One of them, 
particularly, happens to be with the wholesale and the arts and 
crafts show that we host. If, in fact, there are infractions of violat- 
ing the rules, which are handmade goods only, then, yes, in fact, 
they are warned that their membership is a threat. 

The Chairman. Yes. 

Mr. Eriacho. In terms of membership, in general, itself, our 
membership is over 770, I believe, at this time. Basically, the pro- 
cedure is that we police them by having the individuals who are 
applying for the organization membership researched by a member 
or the association, somebody in the area in the state, to go and look 
at the products that this particular individual sells. 

They will essentially ask him questions about whether or not 
things are authentic, and so on, to test them, to kind of get of feel 
for whether or not they are ethical. Then their application is ap- 
proved, based on that information. But there is always the liability 
issue. 

The Chairman. I know a little bit about history. And to my 
knowledge, when you think of Indian arts and crafts, a lot of times, 
we think of the southwest now, because that is the bij^est market 
place; although bead work and a lot of other things in the north 
are active, too. 

But as I remember history, there were only two or three. If you 
talked about authentic, you have to put a timeframe on it. What 
was authentic in the last century was not authentic, 1,000 years 
ago. It was not even there. 

Silversmithing was learned from the Pieterros that came north 
from Mexico. Bead work was introduced with the Czechoslovakian 
beads and other European beads, and Indian designs were used. 
Weaving was really promoted by some of the traders in the late 
1700's and 1800's. So even the word “authentic" makes it com- 
plicated about just who is doing what, as you know. 

Mr. Eriacho. This is why I think that the U.S. Attorney in New 
Mexico had referred often to the fact that under New Mexico stat- 
utes, that the method of creation was an important factor in allow- 
ing us to pursue cases under the state.- That made it much easier 
for prosecution, because method of production is self-explanatory, 
essentially. 

The Chairman. Yes. 

Mr. Eriacho. And when we developed those particular defini- 
tions of hand made, hand crafted, and machine made, it makes the 
prosecutions much more credible. 



52 


The Chairman. Yes; well, I do not want to get off on a tangent 
about the difficulty in trying to find a common goal for protecting 
Indian artists. Because I remember years ago, I zot disqualified 
once because I made a belt. The show was Odamtasn. That is what 
it used to be called. It is down by Casa Grande. 

I made a conch belt. I cast a conch. Before I did it, I chiseled out 
a stone to make it really rough, and I cast it in there. So it came 
out, and it was a hell of a mess. 

Then I filed off the surface, so it gave some real odd, strange 
shapes that would sort of appear. But because the judges did not 
recognize that style of making it, they disqualified it. 

Well, I do not want to get off on mv own background in Indian 
arts and crafts. I want to just thank this panel for appearing here, 
and apologize once more for the mess that we had on the floor that 
tied things up so far. 

But I am sure that other Senators who did not appear here today 
will have some questions. So what we are going to do is keep the 
record open for 2 weeks and ask you, if you get questions from 
other Senators, or from the committee, from me or staff, as follow- 
up questions, if you could get back answers in writing to us, we 
would certainly appreciate it. 

Mr. Abkita. We do have available, both the testimony of CIAC 
and IACA on a disk, if anybody is interested in wanting to have 
a copy of that. 

The Chairman. Okay, that is good to know. If you have one, you 
might want leave one for the staff, too. We appreciate that. 

With that, I thank you for appearing today. This hearing is ad- 
journed. 

(Whereupon, at 4:59 p.m., the committee was adjourned, to re- 
convene at the call of the Chair.) 
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Prepared Statement of Hon. Jeff Bikgaman, U S. Senator from New Mexico 

Thank you Chairman Campbell for inviting me to testify today on the Indian Aru 
and Crafta Board (IACB| The issue of protecting Indian Arts and Craft* is a vory 
important issue to me, and the thousands of Native Americans that make up the 
22 tribes in New Mexico. 

Over 50 years ago. Congress established the IACB In 1990, Congress granted tile 
Board broader authority to better enable it to promote the economic welfare of the 
tribes and individual Indians. 

I believe good* labeled or sold as 'Indian made" take oil special significance. The 
Indian Arts and Crafta Act recognises the unique character of Indian hand-mode 
good* and socks to protect such art* and crafts and the economic benefits arising 
out of these unique goods 

Growing up in New Mexico. I was surrounded by Indian arts and crafta and I 
have great respect for the significant talent and creativity that goes into making 
each item of Zuni Jewelry, each Navajo rug and each Hopi kachina. I have even 
become familiar with the Unique designs that are traditional to particular tribes in 
New Mexico. 

lln 1998, I was invited to a meeting in Gallup, NM— a community that, has cele- 
brated and promoted Indian arts and crafta for over a centunr— to discuss the grow- 
ing problem of goods being misrepresented as "Indian made - . I met with several 
dealers from Gallup and several artist* from the Navgjo. Zuni, and Hopi Tribes. 
They were all very concerned about the growing number of manufacturers and deal- 
ers that are misrepresenting the origin of the goods being produced and or the qual- 
ity of the goods being sold. This concern is well founded because in and around Gal- 
lup, many members of the NavsjoJ Hopi. and Zuni Tribes earn their living by selling 
their handmade arts and crafts. The reputable dealers also have a vested interest 
in eliminating the fraudulent activities because their reputation rests solely on the 
consumer’s perception of their trustworthiness. 

One of the recurring problems the local dealers and artists encounter is the sale 
non-Indian made jewelry side-by-side with Indian handmade goods The non-Indian 
made items are often mass produced and made of inferior materials. This infusion 
of lower quality goods into the marketplace has negatively impacted both the Indian 
artist* and the reputable dealers because consumers have become increasingly wary 
of the Indian art* and craft* being sold. 

Another problem is the growing number of individuals that are mass producing 
art* and crafts that resemble those item* historically produced by artisans of the 
Navajo. Hopi, and Zuni Tribes This misappropriation of a traditional art or design 
usually attributable to a particular tribe, result* in buyer confusion and damages 
the economic advantage once available to a Zuni jeweler or a Navajo rug weaver. 
While some of these fake items are produced locally, many are imported from the 
Phillipir.es, Mexico, and other countries. The IACB should work more closely with 
U S. Customs to reduce the number of product* entering the U.S. that are in viola- 
tion of the IACA. 

(53) 
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A more reprehensible problem is the mass reproduction of an item originally de- 
signed and made by a notable Indian artist Tne original artist is often unaware 
that there are 100 comes of his original design circulating in the marketplace. While 
this seems to be a clear violation of the law. there seems to be no one working to 
investigate these incidents or prosecute these fraudulent producers and dealers. 
Now that the IACB has attorneys in place working on complaints of misrepresenta- 
tion. Congress should evaluate whetner IACB should be granted investigative au- 
thority to further its mission. 

The artists and dealers interested in protecting both their livelihood and culture 
need assistance in investigating and eliminating dealers and artists who are mis- 
representing the origin of their goods. The consumers need greater assurance that 
their investment in Indian arts and crafts is a worthy investment. I believe this pro- 
tection and assurance should be provided by the IACB The IACB should be pro- 
vided, and should utilize, the resources necessary to take a more active role in in- 
vestigating this fraudulent activity. Without an investigation, there is little chance 
of a prosecution taking place under the Indian Arts and Crafts Act. 

In my meetinp with dealers and artists in Gallup, it was also clear that the 
tnbes and tribal members would clearly benefit from having a tribal trademark. 
Such a trademark would identify an artist as a member of a particular tribo and 
would assure the consumer of the origin of such work The mark would be used by 
tribal members with the permission of the tribe. 

Tho IACB has the power to create a government trademark of genuineness and 
quality for Indian products and the ability to register these government-owned 
trademarks with the Patent and Trademark Office While 1 applaud the IACB'i ef- 
forts in this regard, and I thank the PTO for providing an attorney to assist IACB 
in drafting trademark regulations. I encourage the IACB to reach out to more tribal 
governments and individual Indians and provide more education about tho benefits 
of obtaining such a mark Trademark law is intended to prevent consumer confusion 
and to assure purchasers of a certain level of quality. The IACB should increase 
their efforts regarding trademarks to better protect artists and consumers. 

In order to regain consumer confidence and restore the credibility to certain mar- 
kets. the IACB should make their presence known and utilize the powers panted 
to it by Congress. We also need reasonable regulations that support the individual 
Indian artists without strangling the Indian arts and crafts economy. 

The Indian culture and Indian arts and crafts is one of the top reasons visitors 
come to New Mexico. The economic impact on New Mexico is significant. But we 
must not forget that every economy depends on the existence of Taws that protect 
inventors and consumers Mr. Chairman, the livelihood of many Indian artists und 
New Mexico dealers depends on the implementation and enforcement of the Indian 
Arts and Crafts Act. Because of the current powers granted to the IACB, it is tho 
Federal agency best suited to carry out this mission, and it should proceed to do 
so. 

I encourage this committee to support the IACB's budget request for FY200 1. In 
addition. I urge this committee to authorize an increase in IACB resources, specifi- 
cally devoted to the implementation and enforcement of the Indian Arts and Crafts 
Act. 

Mr. Chairman, thank you again and I look forward to working wdth you and your 
staff on this issue in the future. 


Prepared Statement of Hon. John Kyl. U S. Senator from Arizona 

Mr. Chairman, thank you for convening this hearing to consider the problems of 
counterfeiting and misrepresentation that continue to. plague the Indian arts and 
crafts market, and to review the Interior Department's implementation of the In- 
dian Arts and Crafts Act of 1990 

I want to begin by thanking you. Chairman Campbell, for your leadership in this 
area. You and 1 have been working to try to find a way to solve this problem since 
the days we served together in the House of Representatives 

We co-wrote the Indian Arts and Crafts Act of 1990, which vested the Indian Arts 
and Crafts Board at the Department of the Interior with new authority to combat 
counterfeits and misrepresentation. The 1990 act— effectively a truth-in-advertising 
law that established criminal and civil penalties for misrepresentation — supple- 
mented the indelible-marking, country-of-origin requirements for Indian-style im- 
ports that were established in 1988 in the Omnibus Trade and Competitiveness Act. 

Mr. Chairman, when we consider what Indian arts and crafts mean to Indian peo- 
ple. we need to understand that they are important for both economic and cultural 
reasons. Indian people depend on arts and crafts for their livelihoods. 
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To irive you an idea just how important the sale of arts and crafts is to the econo- 
mies in Indian country, let me cite just a few statistics. Representatives of the Hopi 
Tribe tell me that an estimated 37 Dercenl of the tribe’s working population is em- 
ployed in some way in arts- or crafts-making. That is a significant share. An esti- 
mated $1 1.2 million of income to Hopi economy is due to arts and crafts 

But consider this: Forgeries are estimated to cost the Hopi Tnbe another 54.6 mil- 
lion in lost sales The tribe estimates that fully 40 percent of forgeries sold in the 
marketplace are represented as Hopi. All told, estimates are that 40. 50. maybe 
even up to 60 percent of the $1 billion Indian arts and crafts market is inappropri- 
ately represented as genuine. ... ..... . 

With a market that large, some people will go to great length* to claim a share 
of it for themselves. You’ve heard about the town in the Philippines, for example, 
that was renamed "Zuni" so that products made their could be marketed as /.uni- 
made. This is serious business, and it is costing Indian tribes serious money. 

As I said, though, more is at stake here than dollars and cent*. Misrepresentation 
poses a threat to Native culture itself. ... , ..... . „ 

The Associated Press profiled Zuni Indian silversmiths Jan and Wilda Boone in 
a report earlier this year. According to the report, the Boones make earrings and 
bracelets in the workshop in their home in the Zuni Pueblo, south of Gallup. Jans 
parents were silversmiths, as were his grandparents before them. Wilda’s parents 
made animal carvings, and her daughter plies that craft now. ... 

Their craft has been passed down from generation to generation, but because of 
counterfeiting and misrepresentation, the Boones are reportedly thinking about a 
different trade for their two youngest children Imitations have not only cost the 
Boone* sales, but have caused buyers to be wary of the genuineness of this family’s 
own creations. . 

Of course, if Indian artisans can’t make enough money due to competition from 
fakes, they will abandon the art*, and rich Native American traditions will die out. 
If thoy have to increase productivity at the expense of time-honored manufacturing 
techniques in order to compete with imitation product*, an important part of thoir 
heritage will be compromised and lost. That would be a loss for all Amenca. 

Mr Chairman, the Indian Art* and Crafts Act was intended to help solve this 
problem by establishing stiff criminal and civil penalties for misrepresentation. It 
was also intended to provide a mechanism for Indian artisans to easily obtain trade- 
marks to help distinguish their work* as genuine. But I have to tell you. implemen- 
tation and enforcement of the act ha* been a big disappointment. 

I will say up front that the fault is not all that of the Indian Arts and Crafts 
Board, which is the lead agency designated for enforcement Five years ugo, because 
of budget constraints, the House and Senate Appropriations Committees proposed 
to abolish the Board. I offered the amendment on the Senate fioor that restored 
funding for it. but resources then were very tight, and they continue to be very 
tight. I have always been disappointed that the Interior Department has not re- 
quested the kind of funding necessary to aggressively enforce the 1990 act in order 
to attack the problem of counterfeiting and misrepresentation. 

Aside from resources, though. I think the Indian Arts and Craft* Board has real y 
failed to step up to the plate. According to the latest information I have, not a single 
case of misrepresentation has been referred to the Justice Department for prosecu- 
tion. I One case is reportedly in the pipeline now] A representative of the Indian 
Arts and Crafts Board was quoted last year as saying the Board was -still looking 
for a big test case.” Mr. Chairman, with an estimated 50 to 60 percent of the mar- 
ketplace plagued with forgeries, how hard can it be to find a test case? It almost 
seems as if the Board isn’t looking for cases at all. 

Regulations to implement the trademark provisions of the 1990 act have not even 
been promulgated— and this is 10 years after the act's passage; 10 years! The muse- 
ums that the Board runs around the country continue to lose money. They cost 
$465,000 annually, yet raise only $75,000 in net user fees. 

As for the Customs Service’s enforcement of the indelible-marking provisions of 
the 1988 trade act. it. too. has been lacking I’ve heard anecdotal evidence that, 
after seizing counterfeits. Customs auctions off the goods, and some are then put 
right back into the marketplace where they may be sold as genuine. 

Mr. Chairman, experts sav there is enough law— that it is now a matter of en- 
forcement. For that reason, I have been working in the Senate Appropriations Com- 
mittee to earmark a greater share of the Boards budget for Indian Arts and Craft* 
Act enforcement. This year, about 30 percent is set aside for enforcement. Next 
year, it will be about 35 percent. 

Chairman Campbell, you had what I thought was also an excellent idea. You pro- 
posed the creation of a joint task force “to devise and implement a coordinated en- 
forcement response to prevent the sale or distribution of any product or good sold 
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in or shipped to the United States that is not in compliance with the Indian Arts 
and Crafts Act." The task force would be composed of representatives of the U.S. 
Trade Representative, the Department of Commerce, the Department of the Inte- 
rior, the Department of Justice, the Department of Treasury, the International 
Trade Administration, and representatives of certain other agencies and depart- 
ments. 

I understand that you are pursuing this idea again this year, and I enthusiasti- 
cally support your effort. 

I look forward to hearing the Intenor Department’s testimony, and maybe gettinc 
some ideas about how we can ensure effective enforcement of existing law, and 
whether the Department thinks new laws or authorities might be required to tackle 
the problem. But I will also say this, if the Indian Arts and Crafts Board can't or 
won t aggressively implement and enforce the IACA, I am ready to look for another 
agency that can. whether at Interior or some other department. 

Let me conclude by thanking you again for convening this hearing. If I may, I 
will have some questions for the Interior Department witnesses at the appropriate 
time. 


Prepared Statement of Wayne Taylor. Jr.. Chairman, Hopi Tribf. 

Chairman Campbell, I appreciate the opportunity to comment for the committee 
record on the effectiveness of current statutes intended to protect the producer and 
consumer of authentic, handmade Native American arts and crafts. I thank the com- 
mittee for holding this important hearing and for its work to date to protect the 
murkot for authentic Native American arts and crafts. Additionally, I would like to 
thank Senator Kyi for his work in this area. 

As Chairman of the Hopi Tribe, a tribe whose artisans represent approximately 
37 percent of our working population. I can soy without hesitation that more must 
be done to protect our arts and crafts trade. The sale of handmade Hopi arts and 
crafts is the sole source of income for many who reside on the Hopi Reservation, 
an important supplemental source of income for others, and is a pillar of the Hopi 
economy. There are at least 1.000 full-time and 1.000 part-time Hopi artisans. The 
tribe estimates that revenue from the sale of the work of Hopi artisans represents 
$11.2 million annually. This money is critical to our tribe; it is important to main- 
taining our self-sufficiency and economic independence 

Our best estimates indicate that approximately $4.68 million in annual sales is 
lost to the counterfeit market. No corporation would stand for such loss. This prob- 
lem must bo attacked more aggressively. If the surge of sales in the market of cheap 
imitation Indian art continues unabated, our economic base will further erode. 
Every Hopi family whose livelihood depends of the skills of an artisan will directly 
feel the impact. 

Hopis are known worldwide for their kachina dolls, overlay silver work, basketry, 
and pottery. Our spiritual and cultural values are represented in each handmade 
piece of work. Kachina dolls are hand-carved out of local cottonwood, hand-painted, 
and represent deities important to the Hopi culture The dolls are very individual- 
ized and carry symbolic meanings as a part of our religious heritage. Countless 
hours of work have been put into the fine design and detail of each doll. Aside from 
the tremendous loss of income to our Tribal members, we find it abhorrent to see 
art intended to represent our religious heritage mass reproduced with no under- 
standing or appreciation for its meaning We will strongly support Congress in it 
efforts to further enforce existing statutes and encourage a full review of possible 
new tools to protect the trade of authentic Indian arts and crafts from foreign and 
domestic imitation. 

The Hopi Tribe makes the following specific recommendations for improving pro- 
tections for the sale of authentic Indian arts and crafts: 

No. I The U.S. Customs Service should be directed to develop and implement pro- 
cedures for the systematic enforcement of the country of origin marking require- 
ments under the 1989 Omnibus Trade Act. These procedures should include requir- 
ing that all Indian-style products imported into the United States have an indelible, 
permanent marking of the country of origin. The Customs Service should be clearly 
and frequently reminded of the importance of their front-line role in protecting the 
American Indian arts and crafts market. 

No. 2. The Indian Arts and Crafts Board should be tasked with developing trade- 
marks of genuineness that cannot be reproduced, and the Board should be appro- 
priately funded to carry out these mandated functions. 

No. 3.The Concessions Policy Act of 1965. which requires concessionaires in Fed- 
eral national parks to sell only authentic Indian Arts and Crafts, should be fully 
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enforced and Tribes should be afforded equal access to the concessions permit sys- 
tcm. 

No. 4. A program should be created that sets aside grant funding for tourism de- 
velopment for Tribes and Tribal consortiums for the purpose of educating tourists 
about how to identify fraudulent and imitation Indian arts and crafts. This funding 
could be used to develop commercials for radio, television and print media and to 
develop educational pamphlets and other material for distribution through local 
Chambers of Commerce, hotels, and tourism offices. The Indian Arts and Crafts 
Board or the Office of Tourism in the Department of Commerce could be authorized 
to review grant applications and administer the program. 

These recommendations are a starting point for further discussion. The Hopi 
Tribe would like to be involved in the formation or development of new tools to pro- 
tect the trade of authentic Native American arts and crafts. We believe it is critical 
to make further protective changes in our system now to safeguard the continuance 
of this trade for our economic viability and preservation of our heritage. 


Prepared Statement of the Navajo Nation 

The Navajo Nation welcomes this opportunity to present testimony regarding the 
Indian Arts and Craffs Board's (1ACB] implementation of the Public Law 101-644. 
The Navajo Nation has an estimated 50.000 artisans who earn all or part of their 
income from their arts and crafts sales. The average income an artisan receives is 
$3,260. This is a significant amount as the annual per capita income for Navaio pco- 

B e is $5,579. This source of income is extremely important considering the Navajo 
ation's unemployment rate is 45.8 percent, well above the national average. An es- 
timated 56.1 percent of the Navajo Nation population live below the poverty line. 

Many Navajo families supplement their wage income with arts and crafts. Those 
artisans work in traditional crafts such as fine jewelry making, potteiy. sand paint- 
ing. and rug weaving. Many are applying their skills to other art forms such as 
graphic and ornamental arts, leather work, bead work, sewing, quilting, sculpture, 
and woodcarving. 

The Navajo Nation takes great pride in that its artisans continue to utilize tradi- 
tional skills for economic self-sufficiency. With a growing global economy and an ex- 
panding e-commerce market, it is imperative that the rights, products and interests 
of Navajo and Indian artisans be protected. 

There are several retarding aspects to the enforcement of Public Law 101-644. 
The Navajo Nation is concerned that if these hindrances are not properly addressed, 
the purpose of the act is compromised. 

First, it is our understanding that Federal agents who conduct certain investiga- 
tions pursuant to the act are not knowledgeable of the types of products in auestion. 
Absent the knowledge to conduct thorough investigations. Federal agents diminish 
the value of an investigation. The Navajo Nation suggests that each investigator in 
such cases havo the proper understanding and knowledgeable of the distinction 
among the different types of Native arts and crafts. 

Socond. it would be ideal to retain law enforcement experts to conduct investiga- 
tions to enforce the act. Presently, there are no law enforcement experts retained 
for these services. Unfortunately, law enforcement assistance is generally available 
only until after certain incidences occur. 

Last, the Navajo Nation would like to see greater criminal enforcement of the acta 
of misrepresentation of Native arts and crafts. Unfortunately, State and local law 
enforcement agencies and Federal agencies seem to think this approach is petty 
when investigating numerous small shop owners. 

For example, in New Mexico, the Navajo Nation has learned of a drastic reduction 
in the number of potential decisions on cases involving the misrepresentation of Na- 
tive arts and crafts. In 1998. 70 such potential decisions were pending bofore the 
Attorney General of New Mexico. One year later, the number of prosecutable cases 
was reduced to 13. Of the 13 cases, seven were determined to be acceptable for pros- 
ecution. As a result, the seven cases were reclassified as civil cases, each with re- 
sulting fines of less than $10,000. This type of injustice does little to promote the 
protection of Native artisans. Coupled with thorough initial investigations, the in- 
creased criminal enforcement of the act would yield greater protection for Native ar- 
tisans and their work. 

Trademarks protect consumers by helping them make decisions in the market- 
place for goods or services. The law. of trademarks rests not alone on the property 
rights of the trademark owner, but in the right of the consuming public to be told 
the truth. Thus, in a trademark infringement lawsuit, a plaintiff acts as the vicari- 
ous avenger of consumer interests. At present, consumers of Indian Arts and Crafts 



58 


arc confused, not specifically as to whether an individual Indian artist created a 
work but rather as to whether the work in question is a genuine Indian work and 
not a cheap imitation. 

Consumer confidence in Indian Arts and Crafts is perhaps at an all time low. In- 
stances abound of consumers being misled as to the authenticity of a piece of art 
work. In general consumers are at a disadvantage (vis-a-versa) sellers because of 
their inability to judge the authenticity of a piece of Native art work. To date, a 
number of debates have taken place within Indian country as to what form of trade- 
mark will best serve consumers in Nav«jo and in other Indian nations. The merit* 
of regular trademarks, collective trademarks and certification trademarks have all 
been considered. 

The issue of trademark registration as described by the text of the 1935 Act provi- 
sion on trademarks has recently been reviewed by several experts in the field of 
copyrightAradcmark law. The consensus among experts points out that standard 
trademarking registration is adequate if one is seeking to protect the rights of an 
individual, but in today’s climate of globalization and commercial competition, im- 
ported copies of original Navajo and other Indian designs can be made at a fraction 
of the cost overseas. These goods are being made at one-fourth or less the cost of 
genuine goods. And in such quantities that entire arts and crafts producing commu- 
nities are suffering from this problem. 

A regular trademark does not adequately resolve such consumer confidence 
issues; instead, a regular trademark typically resolves confusion as to a source, such 
ns an individual artist or company. To perform this function, a regular trademark 
must identify a single source, not multiple sources On this basis, a regular trade- 
mark is not the correct tool because many artist* cannot fit squarely within the sin- 
gle source concept required by trademark law. A regular trademark works for fran- 
chises because every franchisee sells the same product, whereas, artists within an 
Indian nation do not. 

Collective trademarks do not address the confidence problem either. According to 
the United States Patent and Trademark Office’s Manual for Trademark Examining 
Procedure, if a collective trademark takes into account characteristics of a good, 
then it is properly classified as a certification trademark Thus, to boost consumer 
confidence in the marketplace for Indian art* and craft*, a certification trademark 
is the correct tool 

Indian nations are slowly learning the benefits of a certification trademark for 
certifying that good* ore (i) made by a member of the Indian nation and (ii) that 
the goods are handmade Again, the goal is to boost consumer confidence and to lot 
them know when they are buying an authentic Indian handmade good. 

The certification trademark project considers that the Indian nation will own the 
trademark and an authority within the Nation will administer the trademark. |Ap- 
plication forms for an artisan's use of a certification trademark have been drafted 
and enforcement issues have been taken under consideration ! The authority, under- 
standably. cannot be involved in the sale or manufacture of good* to be certified, 
which adds an additional measure of confidence Consider Underwriters Labora- 
tories for example. How would a consumer respond to UL certification if Under- 
writer’s Laboratories manufactured and sold their own line of goods? With consumer 
confidence in the Indian art* and crafts market so low. this protective measure is 
well worth any additional administrative burden 

Overall, plans for executing a certification trademark project are at an advanced 
stage in Navajo. Support from Federal and State governments would be greatly ap- 
preciated. However, it is imperative that the ownership and administration of the 
certification trademark be the responsibility and within the sole control of the In- 
dian nation. Federal and State governments can help by supporting the trademark's 
administrative authority financially and through education. Federal and State gov- 
ernment* can also help by working with the Indian nation’s Department of Justice, 
especially in instances or certification trademark infringement. . 

The Certification Trademark Project has been put together by Indian nation* for 
Indian nations to address the root of economic harm in the market for authentic, 
handmade Indian art* and craft*. Whatever way the Federal Government plans to 
help, it must support this mission and not dilute it. Furtherance of a program sup- 
porting individual trademarks for individual artist* may dilute this effort; therefore, 
we ask that the Congress choose to support the certification trademark project only. 

We further believe an opportunity exist* for incorporating a certification trade- 
mark provision into the Indian Art* and Crafts Act. Such a provision may help clar- 
ify ana strengthen the act. 

The Navajo Nation recommends that the IACB allocate additional resources to 
provide entrepreneurial services to Native artisans. 
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Furthermore, the creation of a Native artisan directory would provide a listing of 
certified Native artisans registered with the IACB. This will ensure the authenticity 
of the product as well as protect consumer and the artisan interests. 

The Navjyo Nation favors the expansion of the IACB mandates to include provid- 
ing Native artisans with information regarding sound economic opportunities to en- 
hance marketability, productivity, liquidation and quality. For example, the IACB 
could educate artisans of unscrupulous business practices that might impede profit- 
ability and professional reputation. 

We recommend that the IACB provide training and technical assistance in gen- 
eral business practices, such as filing taxes, bookkeeping, pricing and management 
to encourage entrepreneurial responsibilities and financial independence. 

The Navajo Nation recommends that the IACB create networking opportunities 
and service directories of Native artisans. Opportunities such as trade shows and 
conventions provide artisans avenues to interact with suppliers, dealers, galleries, 
museums, and other artisans. These types of opportunities offer market exposure 
that fosters productive business relationships. 

The Navajo Nation recommends that the IACB consider creating a funded master 
teacher program to be administered through the tribal colleges. Tne program would 
offer artisans an opportunity to develop their skills with respected and highly 
skilled artisans. This program would ensure.that these traditional living arts sur- 
vive and develop. Funding would cover operation, teaching and scholarship costs. 

The Navajo Nation requests that a Navajo representative be appointed to the Na- 
tional Indian Arts and Crafts Board. The Navajo Nation has the largest number of 
artisans and Navajo artisans contend as the most prolific of all Indian tribes on- 

K * 1 in arts for sale. The Navino Nation would like to further comment that the 
of IACB collectively should be made up of Native American individuals who 
have a direct link to either the Indian communities who have a vested economic in- 
terest in arts and crafts sales and or individual Native artisana/Nativc Indian arts 
and crafts industry experts such as those that maybe found through the Council for 
Indigenous Arts and Culture or the Indian Arts and Crafts Association. Essentially 
people who have current knowledge of what is happening in the industry/Indian 
communities in regard to the Indian arts and culture. 
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Statement of Faith Roessrt, Chairperson of the Indian Arts and Crafts Board. 
Department of the Interior. 

Before the Senate Committer on Indian Affairs. 

Oversight Hearing on Indian Arts and Crafts 


May 17.2000 

Good morning. Mr. Chairman and members of the Committee. I am pleased to present the 
testimony of the Indian Arts and Crafts Board (the 7IACB?) on the sums of the IACB?* 
programs and activities. With me today are my fellow commissioners. Heather Sibbison and 
Barry Brandon. Meridith Sunton. Acting Director of the Indian Arts and Crafts Board; and 
Deborah Lobo. Division of General Law. Office of the Solicitor. U.S. Department of the Intenor. 

Background 

The IACB was established tn 1935. with John Collier ?s foresight and support, as a separate 
agency of the Department of the Intenor. PL 74-355 (the ? Organic Act?), to promote the 
economic welfare of American Indians and Alaska Natives through the development of 
Indian-produced arts and crafts The Organic Act also is intended to protect our Indian cultural 
heritage and to assist the efforts of Indian tnbes and their members to achieve economic 
self-reliance. The IACB is composed of five commissioners, who are appointed by the Secretary 
of the Intenor and serve without compensation for designated terms As a result of recent 
appointments, the IACB now has a quorum of commissioners (see Exhibit ?A?). 

The top pnonty of the IACB tt the enforcement and implementation of the Indian Arts and Crafts 
Act of 1990. PL 101 -644 (the ?Act?) (see Exhibit ?B?). Congress adopted the Act to expand 
the lACB?s powers tn response to growing sales of arts and crafts products misrepresented as 
being made by Indians The Act is a mith-in-advertmng law that prohibits the marketing of 
products as Indian made when such products are not made by Indians, as defined by the Act. It is 
intended to protect Indian artists and craftspeople. Indian tnbes. Indumowncd businesses, and 
consumers 

The Act establishes several important toob for canying out these goals. It authorizes the IACB 
to receive and refer complaints alleging civil andto cnmtnal misrepresentation of products at 
Indian made. Under the Act. the IACB may refer complaints of criminal violations to the FBI for 
investigation and may recommend cases to the Attorney General of the United States for cnminal 
prosecution. The IACB may recommend that the Secretary of the Intenor refer complaints for 
civil action to the Attorney General. For example, the Secretary may make referrals to the 
Attorney General for civil action in response to complaints initiated by an Indian. Indian tnbe. or 
Indian arts and crafts organization For a first time violation of the Act. an individual can face 
civil penalties or criminal penalties up to a S250.000 fine or a 5-ycar prison term, or both If a 
business violates the Act. it can face civil penalties or can be prosecuted and fined up to 
SI. 000.000 Additionally, the Act empowers the IACB to register, without charge, government 
trademarks of genuineness and quality on behalf of individual Indians and Indian tribes This 
important trademark provision is intended to build market ' isibihty and promote genuine Indian 
arts and crafts. 


I 
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I) Outreach 

After inning the final regulations implementing the Act in FY 1997, the 1ACB undertook a 
wide-ranging public outreach program, including mass mailings of the regulation*, to educate 
Indian tribes, the Indian arts and crafts industry, and consumers about the Act?s requirements 
and prohibitions in an effort to encourage the broadest possible compliance with the Act (zee 
Exhibit ?C7). 

In the following years, the IACB continued to focus on education, prevention, and compliance, 
key objectives of the Act. as well as enforcement where legitimate complaints have been raised 
The IACB expanded its public outreach efforts through informational meetings on the Act and 
the regulations, with Indian arts and crafts organizations and through interviews by trade 
publications, regional newspapers, and special interest magazine* to further educate the industry 
and public about the Act. The goal is to bring the market into compliance with the law 

The IACB has undertaken a national media campaign targeting key consumer, arts and crafts 
industry, and tounat publications in order to promote understanding of and compliance with the 
Act. In addition, the IACB is advertising its message in local and regional publications in 
Arizona. New Mexico, Alaska, and other major Indian arts and crafts marketing areas, including 
several tourism magazines with in- room distribution m major hotels. Based on circulation 
figures, between June 1999 and October 2000. over one million people will have viewed an 
Indian Arts and Crafts Act advertisement (acr Exhibits ?D M?| Moreover, the IACB has 
extended its outreach activities to the Internet, creating a web site that provides the public with 
information on the Act and promotes Indian arts and crafts businesses 

In April 1999. the IACB began distributing a full-color consumer protection brochure. 

Mis representation. to educate the public and the Indian arts and crafts industry about the Act («re 
Exhibit ?M?>. The Misrepresentation brochure was so successful, with approximaiely 22,000 
copies distributed to date, that the IACB began production of a new brochure. The Indian Arts 
and Crafts Act. The IACB will begin distribution of The Indian Arts and Crofts Act brochure in 
June of this year The new brochure describes how to file misrepresentation complaints with the 
IACB, and encourages members of the pub Ik and the Indian arts and crafts industry to submit 
valid complaints to assist in active enforcement of the Act In addition, to encourage the 
purchase of authentic Indian art. the IACB publishes and periodically updates its Sourer 
Directory of Indian-owned and operated arts and crafts businesses 

In FY 2000. despite a tight budget, the IACB expanded us efforts to implement the Act through a 
widespread public outreach program This outreach program is critical to enforcement of the Act 
because it seeks to educate Indian tribes, the Indian arts and crafts industry, and consumers about 
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the Acl?s requirements and prohibitions in an effort to encourage the broadest possible 
compliance with the Act The outreach program, with a significant focus on the Southwest, 
includes in-depth, on- site meetings and teleconferences with Indian tnbes. arts and crafts 
organizations, and related State and federal government entities Some of this activity began in 
June 1 999 and will continue throughout FY 2000 (see Exhibit ?N?J. Exhibit ?N? provides 
more details about the IACB outreach activities. 

As the result of these public outreach efforts, the IACB has observed significant positive changes 
in the marketing of an and craftwork. The IACB?s own review of promotional materials 
distributed by Indian arts and crafts markets, festivals, fairs, juried competitions, and pow wows 
indicates that a growing number of these marketing events require official tribal enrollment 
documentation or Indian artisan certification from participants that arc selling their work as 
Indian or as the product of a particular Indian tnbe. The number of events specifying Indian Arts 
and Crafts Ad compliance in their entry requirements continues to grow Thus, these IACB 
outreach efforts are helping the market to become self-policing 

While the IACB acknowledges that much remains to be done to combat consumer fraud in the 
Indian am and crafts market, and violations of the Act remain widespread, the IACB believes 
that it is making progress through its efforts to raise the visibility and understanding of the Act. 
The IACB is concerned, however, about the reluctance of Indian tnbes. arts and enfts 
organizations, artists, artisans, and consumers to come forward and submit valid complaints 
under the Act. The IACB believes that the quality and quantity of complaints of alleged Act 
violations will increase significantly with the lACB?s greater visibility in the field and expanded 
print media campaigns 

2) Complaints Regarding Potential Violations 

As I indicated, the !ACB?s goal is to bring the market into compliance with the law. We 
continue to monitor claims made in Indian arts and crafts catalogues, trade publications, and 
Internet sites In fact, many compliance issues have been resolved at the administrative level 
through IACB>imtiated phone calls and letters 

One example of a compliance issue that was resolved through IACB action is the Hop. Tnbe?s 
1996 complaint against Time-Life Books The complaint alleged (hat Time-Life Books offered 
?an authentic Kachina Doll, handmade by Hop. Indian artisans? to the first 50 people responding 
to a promotional advertisement for their book senes. ? The American Indians ? On behalf of the 
Hopi Tnbe. the IACB notified Time-Life Books of the complaint that the Kachinas. in fact, were 
not made by members of the Hop. Tnbe. When Time-Life Books could not prove that the 
Kachinas were authentic Hopi Kachinas. at the IACB?s suggestion, the business agreed to 
purchase 50 authentic Hopi Kachinas to replace the misrepresented Kachinas The IACB 
arranged for Time-Life Books to contact the appropriate Hop. tnbal official who recommended 
Hopi Indian artisans who could sell authentic Hopi Kachinas that were in fact ? handmade by 
Hopi Indian artisans ? 

The following year, the IACB received a separate complaint from the Hop. Tribe regarding 
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Navajo ?Kachma? Do lb used in another Time -Life Books promotion for ? The American 
Indians? book series. The Hop! Tnbe was concerned about the misleading use of Hopi cultural 
information in describing products made by noo-Hopi artisans. The I ACB contacted Time-Life 
Books and the Navajo ?Kachma? Doll distributor on behalf of the Hopi Tnbe The IACB 
confirmed that the Kachinas were Navajo made Time-Life Books? Senior Vice President of 
Law and Business Affairs informed us that Time-Life Books had decided to discontinue the use 
of the brochure referred to m the initial complaint, as well as the second brochure, which 
replaced ? Navajo? for ?Hopi? within the teat referred to in the second complaint. 

In late February of this >ear. the IACB was given the authonty to fund an attorney through the 
Interior Department?* Office of the Solicitor. The IACB now has the benefits of the undivided 
services of an attorney, greatly strengthening our ability to encourage, recave, and process 
complaints under the Act. With the new attorney?* assistance, the IACB is improving its 
networking efforts with local and regional FBI offices. Indian inbes and tribal organisations, U S. 
Attorneys. State Attorneys General, and Sate consumer protection agencies. Given that the new 
attorney has extensive trademark experience through her previous position with the United Stales 
Patent and Trademark Office (the 7LSPTO?). she also will be able to assist the IACB in 
promoting its trademark registration program The IACB anticipates scheduling on-sitc meetings 
between the IACB and tribal governments and their members, including the Navajo Nation and 
the Hopi Tribe 

As the trademark registration program expands and is incorporated within the IACB?s existing 
certification program we anticipate a significant increase in public recognition, value, and 
reliance on products marketed with the Indian trademarklACB certification identification tags of 
authentic Indian craftsmanship and origin This IACB certification program, designed to 
promote fine Indian and Alaska Native handcrafts, offers eligible Indian and Alaska Native crafts 
marketing enterprise* the privilege of attaching 10 its registered trademark a certificate declaring 
that the IACB recognizes their products as authentic Native American handcrafts. The certificate 
features the words ?Certificd Indian Enterprise. Genuine Handicrafts. Indian Ails and Crafts 
Board. U S. Dcpartmeni of the Interior. ? To be eligible, an enterprise must have a registered 
trademark, offer for sale only genuine Indian handcraft products, be entirely Indian owned and 
controlled, and must agree to apply the mark to quality products 

To date, the IACB has received forty-five written complaints alleging Act violations («r 
Exhibits 

?0-P?>. While the IACB is working diligently to develop appropriate cases for referral, a 
number of the complaints do not involve actionable violations under the terms of the Act. 
Additionally, many of the complaints require further investigation before they can be properly 
evaluated for civil or criminal action We emphasize that the IACB does not have investigatory 
authonty. This aspect is critical because the IACB is largely reliant on the volition of the 
appropriate investigatory authorities to provide the necessary investigator)' assistance that will 
allow progress to be made on the complaints 

The IACB is working to create a formal referral process both within the Dcpanmeni of the 
Interior and between the Department of the Intenor and the Department of Justice. At the 
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Department of the Interior the IACB it working with representatives from the Office of the 
Inspector General and senior attorneys from the Office of the Solicitor to develop an effective 
procedure for identifying, investigating, and ultimately constructing case referrals for alleged 
violations of the Act. 

On an interagency level, the Department of the Interior is working with other agencies to create 
an interagency working group to help foster joint efforts to enforce the Act. The IACB and 
Office of the Solicitor have met with the Department of Juttice?s Office of Tnhil Justice. 
Fnvironment and Natural Resources Division. Executive Office for U.S. Attorneys, and 
Consumer Litigation Section of the Civil Division to begin developing a memorandum of 
understanding on enforcement issues. Additionally. Secretary Babbitt is adding the enforcement 
issue to the agenda of the White House Domestic Policy Working Group on American Indians 
and Alaska Natives. Through these and related efforts, the IACB is working towards a more 
coordinated enforcement policy. 

Trademark Regulations 

The IACB?s major focus is enforcement of the Act. The IACB views the devetopment of a 
trademark registration program for Indian am and crafts as an important element of our 
enforcement efforts As the Committee knows, under the Organic Act the IACB was authorized 
to create government trademarks of genuineness and quality for Indian arts and craAs products 
and lo register these government-owned trademarks in the USPTO This did not. however, 
permit the IACB to go to the USPTO and register trademarks owned by individual Indians and 
Indian tribes. 

Congress amended the Act in 1990 partly to rectify this problem The IACB issued final 
regulations in 1996 covering all aspects of the Act. with the exception of its trademark 
provisions These were teA co a later date, when the IACB would have the resources needed lo 
sun a trademark program 

The new attorney, assisted by an attorney on a ninety -day dcuil from the USPTO. began draAing 
the trademark regulations soon aAer arming at the IACB They soon concluded that two 
problems posed by the language of the Act would have to be addressed before the regulation* 
could be completed 

The first problem we came across in draAing the trademark regulations concerns the scope of the 
I ACB?s trademark responsibilities towards Indian arts and craAs organizations Under the 1 990 
amendments to the Act. the IACB is given several separate and distinct trademark functions. It is 
authorized to crraie trademarks of genuineness and quality for the IACB and for individual 
Indians. Indian tribes and Indian am and crafts organizations But this is all that it is authorized 
to do for Indian am and craAs organizations, for they are nor mentioned again in the trademark 
provisions of the Act. The later sections of the Act, which specify which entities may have their 
trademark registered by the IACB. leave out any mention of Indian am and craAs organization* 
The practical effect of this will be to deny Indian art cooperatives and enterprises - be they the 
Navajo Am and CraAs Enterprise. Hopi Am and CraAs-SilvcreraA Cooperative Guild. Zuni 
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Cultural Am Council, or any other deserving organization of Indian artists and craftspeople « 
nearly all of the trademark benefits contemplated by the Act Given that the stated purpose of the 
Act was to expand the IACB?s trademark powers rather than to contract them, we want to make 
absolutely certain that the trademark regulations fairly and correctly serve Indian arts and crafts 
organizations 

The second issue concerns an apparent conflict between the Act?s trademark regiuration 
requirements, and the trademark ownership requirement* of the Trademark Act of 1946. 15 
U.S.C. 71051 ersev- (the ?lanham Act?) As you know, the trademark scctioo of the 1990 
Act authorizes the IACB: 

(gMDlo create for the Board, or lor an indiv idual Indian or Indian tribe or Indian 
art* and crafts organization, trademarks of genuineness and quality for Indian 
products and the products of an individual Indian or particular Indian tribe ot 
Indian arts and crafts organi z atio n . <2> to establish standards and regulations for 
the use of (iovemment -owned trademark* b> corporations, associations, or 
individuals, and to charge for *uch u»e under such license*. ( J) to register any 
such trademark owned by the Government in the United Stale* Patent and 
Trademark Office without charge and assign it and the goodwill associated with it 
to an individual Indian or Indian tribe without charge, and (4> to pursue or defend 
in the courts any appeal or proceeding with respect to any final determination of 
that office. 

In particular, under the Act. Section (2NgX3) authorize* the IACB to file trademark applications 
to register trademark* owned by the go»rrnment for am and crafts marketing purpose* w ithout 
charge and then assign them to individual Indian* or Indian inbe* without charge Virtually all of 
the applications the IACB anticipate* filing under the new trademark program, however, will 
involve mark* owned not by the government, but by individual Indian* or Indian tribe* Under 
die l.anlwm Act. an applicant to register a trademark mu*t be the owner of the mark or. if the 
application i* filed on an inicnlto-u*e basi*. must be entitled to use the mark and haw a bona 
fide intention to use the mark in commerce It is a hasic tenet of trademark law that the owner of 
the mark i* the person w ho use* the mart or controls the nature and quality of the goods 
identified by the mark If the named applicant it not the owner of the mark at the time of filing, 
the defect cannot be corrected with an amendment substituting the true owner, the application i* 
simply void 

The IACB is currently exploring way* it can craft trademark regulation* that will alk>w it to file 
applications for ?tradcmarks owned by the government? where the owners in fact arc individual 
Indians or Indian rnbes Recently. IACB representatives met with representative* of the L’SPTO 
to obtain ihcir position on the matter The U'SPTO expressed concerns that permitting the IACB 
to obtain registrations on behalf of individual Indians or Indian tribes, when the IACB is not the 
owner of the mark sought to be registered, raises issue* of conflict with the Lanham Act?* 
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ownership requirement While these issues require further study, it currently appears that the Act 
does not allow the IACB to register marks owned by individual Indians or Indian tribes The 
IACB is working with the USPTO to resolve these issues, and intends to seek a formal opinion 
on the matter from the Solicitor of the USPTO The Committee may wish to consider whether an 
amendment to clarify section 2(gX3> might be appropriate We would be happy to provide 
proposed amendment language 

Muse ums 

The IACB has three regional museums, the Sioux Indian Museum in Rapid City. South Dakota; 
the Museum of the Plains Indian in Browning. Montana; and the Southern Plains Indian Museum 
in Anadarko. Oklahoma (see Exhibits ?Q-V?). These museums play a vital role in promoting 
authentic Indian arts and crafts, serving as contact points for Indian arts and crafts communities, 
tourists, and consumers, and supporting Indian entrepreneurial efforts and economic 
opportunities. 

The museums feature permanent exhibitions, changing promotional sales exhibitions, and public 
educational activities They are key distribution points for information and publications about 
the Act. The small and dedicated staffs of these museums educate the public about the Act ami 
encourage the submission of valid complaints of fraud and misrepresentation The museums 
serve as major economic, cultural, and educational attractions in their respective regions. They 
enjoy strong support from the Indian tnbes in their regions and are staging points for regional and 
national promotions for the economic benefit of emerging Indian artists and craftspeople, such as 
the IACB?* Southern Plains Indian Museum?* 1981 promotional exhibition. ? Jewelry by lien 
Nighthorsc.? for the then-emerging artist Ben Nighthorse Campbell 

The Museum of the Plains Indian on the Blackfeet Reservation in Browning. Montana, has a 
particularly strong record for enriching the curriculum of the reservation schools and adjacent 
regional school districts through educational tours and programming The museum also provides 
on excellent overview of the unique Northern Plains Indian culture, including the Blackfeet. 
Crow. Northern Cheyenne. Sioux. Assiniboinc. Arapaho. Shoshone. Ne . z Perce. Flathead. 
Chippewa, and Cree In addition to the museum?* integral role in the Blackfeet Indian Day* 
annual event, the museum serves as hosts to the wealth of foreign and domestic collectors and 
visitors traveling through on their way to Glacier National Park. 

The Sioux Indian Museum in Rapid City. South Dakota, works closely with a Lakota Advisory 
Committee comprised of tubal members from the Rosebud. Pine Ridge, and Cheyenne River 
Reservations Together, they develop and implement programs featuring dance, (lute playing, 
storytelling, bow and arrow making, parfleche crafting, and bcadwork As part of its community 
outreach, with the assistance of the Lakota Advisory Committee and the Lakou College in Kyle. 
South Dakota, the Sioux Indian Museum trained college interns to inventory museum collections, 
install exhibits, and serve as museum tour guides The Sioux Indian Museum also tailors many 
of their tours and presentations to visiting children?s groups. In particular, the museum works to 
build the Indian childrcn?s appreciation of their nch cultural heritage and works with Indian and 
non-Indian groups to foster cross-cultural understanding Through their tours, programming, and 
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exhibits, the museum works to dupe! many of the stereotypes, prejudices, and misunderstandings 
of historic and contemporary Sioux culture. T unhermorc. as an example of the IACB museums? 
efforts to promote regional Indian Arts and Crafts Act education efforts, this pasl winter the 
Sioux Indian Museum curator participated as a panelist in an important JO minute public interest 
spot on South Dakota?* public teles ision station addressing the importance of the Act 


The Southern Plains Indian Museum in Anadarko. Oklahoma, receives strong community 
support from local and regional lubes who view the museum as an important institution for 
preserving their cultural heritage. As part of the museum?* outreach activities, each year the 
museum invites approximately 500 public, private, and government schools to tour the museum 
The museum?* support group, the Southern Plains Indian Museum Association, has a 
five -member board of directors Board members include individuals representing the Kiowa, 
Delaware. Fort Sill Apache. Pawnee, and Comanche Tnhes of Oklahoma Some of the board 
member* have received state and national recognition, including Bruce Caesar (Pa write, Sac and 
Fox), recipient of the National Endowment for the Art?* National Heritage Fellowship Award 
for hi* outstanding metalwork and LaVeraa Capes i Kiowa ). was designated Master Artisan by 
the Stale Ml our. i. ,>f Oklahoma. Ihc museum ass.vuii.-n assist* the museum booing ; guest 
lectures, book signings, classes in arts and crafts, and in distributing donated hook*, such as Loi* 
Diihin?* North Amen, an Indian Jr* tin and Adornment to area schools Additionally, Ihc 
Oklahoma Indian Arts and Craft* Cooperative, an Indian owned and operated arts and craft* 
enterprise that operates the museum craft shop, has scheduled twenty Indian artist demonstration* 
ill tlx- museum lhi» summer 

These museums have presented a total of J99 prombtmns! ales exhibitions of contemporary 
Indian and Alaska Native artists and artisan* since I9W Additionally, tlx- museum* hold 
summer sales exhibitions, which annually feature the work of approximately 125 Indian artists 
and artisan*. All sale* exhibitions arc held m cooperation with the separately owned and 
operated crafts shops housed m the museums and all profit* go to the Indian artists, artisans, and 
respective businesses. Each of these shop* alto purchase merchandise for resale from 1 50 to 200 
Indian artists and artisans Over 1,732 individuals have benefited from these programs 

During the course of 47 IACB special promotional exhibitions over the last fisc year*, significant 
sales have been generated for Indian artists and craftspeople National and regional media carry 
announcements and special features on each IACB museum exhibition that lead to important 
exposure for Indian artists and arti*anv For example, one Ahhiq mask maker from Alaska. 

Jerry t.aktoncn, credits his I0W IACB museum exhibition brochure for helping to facilitate lus 
work being featured in a television documentary The IACB museum exhibition brochures arc 
routinely nulled to more than l .200 galleries, museums, and collectors nationwide 

In FY 2000, approximately S463.000 of the SI. 00 1.000 appropriated annual funds will be spent 
on Ihc operation*, and educational and economic development program*, of Ihc three IACB 
museum*. The IACB predicts approximately S?5.000 m FY 2000 u*er fees (net of cost of 
collection) to help contribute co the co«s of maintaining these important facilities in Indian 
country 
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Earmark 

The lACB?s FY 2000 budget is SI. 001 .000. Of this amount. S290.000 was earmarked by 
Congress for enforcement of the Act The President ?s budget request for the IACB in FY 2001 
requests SI. 123.000. providing an increase of SI00.000 for Act enforcement. The IACB 
understands that consideration is being given to a possible increase in the current earmark to 
S390.000. regardless of whether or not the IACB FY 2001 budget is increased. If this were to 
occur, it would have an adverse impact on the lACB?s three regional museums and national 
economic development programs. The IACB would have to reduce its economic development 
assistance to Indian tribes, artists, artisans, marketing organizations, and businesses. Also, there 
would be reductions in staffing, hours of operations of the lACB?s three regional museums, 
exhibitions, promotional publications, and related outreach activities and services. 

In FY 2001. with the Pres.dcnt?s Budget allocation of $1,123,000 for the IACB. IACB will 
continue to build on the Indian Arts and Crafts Act programs and accomplishments of the 
previous year, focusing on the Southwest Through the coordination of Indian Arts and Crafts 
Act compliance and enforcement activities, the trademark registration program, and museum and 
marketing activities, the IACB will continue to support the economic development effons of 
Indian tribes by working to ensure that only authentic Indian art and crafts are offered for sale in 
the marketplace 

Conclusion 

In summary, let me assure the Committee that the IACB. through the coordination of compliance 
and enforcement activities, public outreach and csfccation. the development of a trademark 
registration program, and vital museum and marketing activities, is committed to supporting the 
economic development and marketing effons of Indian antes and artisans. Indian tnbes. and 
businesses. Through these activities, the IACB will continue working to ensure that only 
authentic Indian arts and crafts are olTcrcd for sale in the marketplace Additionally, through 
these activities, the IACB supports the federal government?* trust responsibility to help preserve 
Indian arts, crafts, and culture The IACB looks to the human spent of Indian an and works to 
strengthen the direct links between economic development and cultural preservation. 

This concludes my statement. Thank you for this opponunity to help raise the visibility of the 
Indian An* and Crafts Act. I would be happy to answer any questions you may have 
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Exhibit A 


Indian Arts and Crafts Board 

Commissioner 
Biographical Information 


Faith Roassal, Chairperson 

Chairperson Farth RomW a a member of the Naeon a no a former Speed Assist#* to Interior 

Secretary Bruce Babtxtl She waa the Secretary's start coonJoator for tr » White House Domestic Polcy 
Courofs Working Group on Amencen fochans and Alaska halves which the Secretary chaired, and also 
served at Deputy Assistant Secretary tor moan Altars Before coming to wort ter the Department of the 
Intenor, ahe served as director of Vie N»va|0 Nabon Wsshngton Office. tenor staff attorney for the 
Naive American Rights Fund, and as tegstetoe assets* for U S Senator Jet! Bmgaman (D-NM) 

Ms Roassal received her Bachelor's Degree from Fort l eons Coaege and her Jure Doctorate Degree 
from me UrwersXy of New Menco She e bcenseo » precace lew o the State of New Mexco and the 
District of Columbia, and e a member of the American Bar Assoostcn. the Federal Bar Aseocabon. and 
the Indian Bar Assoaaton Us Roasssl e also on Via Whea House Innetve on Trfcai Colleges and 
Urwversrtlet PresidenBal Advaory Board, the Arizona Stale U*ve**y Lew School Indian Adveory Board, 
and the Boards of Amencana for inden Opportunity and the CMd Weffara League of America 


Barry W. Brandon, Commissioner 

Commasroner Bany Brandon a a member of both the Muscogee (Creak) Nation and the Seneca Nation 
of Indians Mr Brandon cixrenffy serves as the Chaf of Staff of the Neeonal Indan Gaming Commlssari 
Before joining the Commaelon. Mr Brandon served ee the Deputy Deector of me Secretary’s Indian 
Water Rights OffCe at the U S Department of V* Manor 

Prior to ha position at I manor. Mr Brandon waa a Sen or Tnei Attorney at the U S Department of Justice 
He worked m the Inden Reeourcea Section handtog cr* legation dams to enforce fadaraVy protected 
interests and rights of Indiana and Inden vibes Before moving to Wetfengfon DC. Mr B'andon was an 
associate at the Seattle law firm of Thorarud. Cana and Pautch where he fad a civf Migabon practice 
with an emphesa on anvironniantal matte* Ha Sfoo served Hi Vie WesNngton State Lagalatura as a 
Staff Attorney for the WaeNngton Stale Senate. Envronme* and Natural Raaouces Commute# 


Barry Brandon received e Bachelor s degree from Western Washington university and a Jura Doctorate 
degree from V* University of Washington Mr Brandon a a pest Preetoert and founding member of the 
Northwest Indian Bar Association (Seattle) and a kxndng member of Va Native American Bar 
Association of Washington. DC 


V. Heather Slbbkaon. Commissioner 

Ccmmasoner Heather Sibbaon a Counsel to the Assatant Attorney General for Environment and 
Natural Resource# Dvaton. United States Department o# Juskce in Vat capacity she works with 
ENRD’s Indian Reeoacee Section on cases and ntattva nvohng kraty -based rights. Indan tends 
tesuea. environmental protection, and Indan education 

Prior to JOnlng he Oepertme* of Jusfice. Ms Sbbaon served at the Unfted Stales Departme* of the 
Interior In several capeotee. nefodng as Speed Aasteta* to Secretary Broca Babbfl. as Counselor to 
Deputy Secretary Devd Hayes, as Deed* of the Secretary’s Indan Water Rights Office, and as the 
Secretary’s Represe n tative to the Executive Counc* tor the 1836 Great Lakes Treaty Fishery 
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Prior lo govammant serves Ms SWeen practiced la* at re Washington D C. firm of Patton. Boggs, 
speaalmog in both environmental and inteda ctuM property law 

Ms Stbbison graduated magna cum taude from Tufts Unrvarsfy w*n an undergraduate degree in 
American Studies and Enghsh. at Tufts sne also completed masters level course wort* « Amancan art 
and architecture Sne received her J O from CoMtea Lfrweraey. where sfie was an editor of the 
Columbia Journal of Law and the Arts 


Commissioner, Vacant 


Commiaslonar. Vacant 
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Exhibit F 





Buying or Selling Indian Art? 
Know the Law. 


The Indian Arts and Crafts Act o f 
1990 (P.L I01-644)«a tnitfvin- 
advertang la-* that prohtorts tna- 
ropresentotron in marketing of 
InOar. arts and crafts products 
wttw the United Stages Under me 
Indian Ams and Crafts Act <t a 
illegal to otter o» ®sp«ay tor sale, or 
sen any ad or craft product m a 
manner mat tatviiy suggests it ts 
Indian produced. an Indian product 
or the product o! a particular Indian 
trtoe The Act covers a» mt*on and 
Indiarvetyta tradieon.il and 
contompor.iry arts and crafts 
produced after 1935 


Busmesses and mdwduate can face 
avU andtor criminal penalties tor 
violating the Indian Arts and Crafts 
Act. The Indian Arts and Crafts 
Board, a separate agency wfthin the 
U S Department of Interior, screens 
complaints tor further investigation 
■wi can request prosecution, 
Anyone can fae a oompiamt with the 
Indan Arts and Crafts Board, but <t 
must t» <n writing Fo* more 
rfitormabon on the complaint 
process or to request information 
on me Act. ptoase contact the 
Indian Arts ana Crafts Board (see 
ad betow) or vi« www.iacb do« gov 


Know the L*w. 

Iho mamr 

An*« .mo Cm' Art 
ill product-, rniei rv 
'•wfttted true* ay 

» gorrSrg m« IrdWin 

, ind tnrvU 
imiifttiro of re «*wt 
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Exhibit a 


Indian Arts and Crafts Board 1999/2000 
Enforcement of the Indian Arts and Crafts Act - Public Outreach and Education 


June 1999 


August 1999 


August 1999 


September 1999 


September/ 
October 1999 


Red Earth Festival - Oklahoma City. Oklahoma 

• IACB chief curator went to booths. handed out Kfirrepresemasion brochures, and 
talked with amsts about the Act 


Indian Market - Santa Fe. Nam Make 

• IACB had an informational booth on the plaza 

• IACB chief curator and market development assistant answered general 
questions about the Act and talked with artists 

• IACB had an Act advertisement in the official InAan Market Magazine , 

Arizona and New Mexico 

• Arizona - IACB Chairperson met with Arizona Assistant US. Attorneys to discuss 
the Act 

• Arizona - IACB Chairperson met with the Manager of the Heard Museum Shop. 

• New Mexico - IACB Chaupenon met with Southwestern Association for Indian 
Aits (SWAIA) Executive Director. Indian Arts and Crafts Association (IACA) 
Executive Director and President, and the New Mexico Stale Attorney General 
Consumer Protection Division. 

• New Mexico - IACB Chaopcnon met with artists and artisans at the Santa Fc 
Indian market as well as a representative from the Council fc* Indigenous Arts and 
Culture. 

Kituwah Festival - Asheville. North ( aroima 

• IACB staff member attended the festival and talked to participants about the Act. 


Indian Arts and Crafts Association (IACA) Maritrt - Mean. Arizona 

• IACB Market development assistant attended IACA market, handed out 
Misrepresentation brochures, and talked with artists and other market 
participants about the Act 

• Also visaed tnbal museums in Phoenix. Scottsdale. Sacaton. and Maricopa to 
talk about the Act and IACB programs 

• Met with the assistant »o the director for Native American Relahons at the Heard 
Museum to discuss the Act. IACB programs, and potential IACB workshop or 
conference at the museum 

Oklahoma Oty/AnadarWTuka. Oklahoma 

• IACB acting director and nwket development assistant vifiled retail stores. 


December 1999 
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January' 

February 2000 Rapid City . Sou* Dakota 

• IACB acting director and market development assistant visited retail shops to 
discuss the Act. hand out information, and follow-up on previous Act complaints 

February 2000 tatted Southern and Eastern Tribe* (USET) Conference • Washington. DC 

• IACB Chairperson gave presentation on the Indian Arts and Crafts Act to the 
USET Cultural Committee 

March 2000 Atlanta Spirit of America. Native American and W ildhfc Festiv al - Atlanta, 

Georgia 

• IACB staffer attended the festival and talked with artists about the Act 


Tentative I'pcoming Ontreach 

June 2000 Red Fann Festival - Oklahoma City. Oklahoma 

June 2000 Eitdjorg Indian Market - Indianapolis. Indiana 

August 2000 Indian Market - Sana Fe, New Mexico 

August 2000 Conference of US Attorneys • Sun Valley. Idaho 

September 2000 Northern Plairo Tnbal Am - Sioux Falls. South Dakota 
September 2000 Meet with Navajo and llop. tnbal cotmott. artisans, ard arts guilds 

October 2000 Italian Arts and Crafts Association (1ACA) Market • Phoenix. Arizona 

October 2000 Alaska Federation of Natives - Anchorage. Alaska 

Creation of the MUrrprrwnlabo* and /ndarn Am tmd Crm/b .4(1 Brochures 


March 1999 


Over 20.000 Misrr^turtanom brochures have been dntnbutcd to fcdoally-recogruzed 
Indian tnbes. U S and Stale Attorneys General. Stale arts councils. State Governors. 
Indian museum «td cultural centers, member sh ip of the Indian Aits and Crafts 
Association. ether Indian afts and crafts businesses, and individuals, businesses. ond^ 

taSanArttmd Crafts Bond’s threemuscums provide the Misrtprrstnianon brochure 
and additional information on the Indian Aits and Crafts Act tothetr vMonand 

Mrrrprrtenfono* brochure and copies of the Act and regulations are generated by the 
extensive manher of taw advertisements in key trade, tounst. and Indian publications 


June 2000 Indian ArU and Cnfs Act brochure available for distnbutxn This new brochure 

specifically addresses the procedure for filing mwtpresentttion complaints with the 
IACB. and encourages people to submit valid complaints to assist in active enforcement 
of the Act 
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Creation of Web Site 

January 2000 


Inlian Aits and Crafts Board web site made available to the public The web site 
includes the Indian Arts and Crafts Act statute, regulations, overview, and the process 
for filing misrepresentation complaints under the Act Web site visitors may e-mail the 
IACB with questions, compUmts. or requests for more information on the Act. The 
web site also features the lACB s museums, exhibition program, and the Source 
Directory of Indian owned and operated arts and crafts businesses. The web address is 
www incb.doi.gov 



o 


92 



□ 14 



Exhibit r 


93 



□ 26 




94 


TESTIMONY OF MARK C VAN NORMAN 
Director. Office of Tribal Justice 
I S. Department of Justice 
Before the Seaate Indian Affair* Co 
May 17.: 


Good morning. Mr. Chairman. Mr. Vice-Chairman, and Member* of the Committee. 1 
am Mari Van Norman. Director of the Office of Tribal Justice. Department of Justice. 

Thank you for inviting the Department to testify concerning the Indian An* and Crafts 
Act Let me begin by saying that the Department of Justice recognize* the importance of 
working with Indian tribes on a government -lo-govcmment basis to address problems in Indian 
country. Congress and the Executive Branch acknowledge the crucial role that promoting 
economic development plays toward meeting Indian country needs. Economic development 
opportunities can enhance the resources available to tribal governments for addressing the 
problems they face, including law enforcement problems. Moreover, the lack of economic 
opportunities in Indian communities, as in any community, can generate significant social 
problems, not the least of which are those related to crime problems 

For those reasons, the Dep ar tment of Justice has worked cooperatively with other federal 
agencies to promote Indian country economic development In August I99S. the Department of 
Justice participated in the White House conference on “Building Economic Self-Determination 
in Indian Communities." The President, the Attorney General, and the Secretaries of 
Agriculture. Housing and Urban 
emphasizing the importance of tribal • 

Department of Justice. In particular, the Attorney General noted the importance of promoting 
strong tribal law enforcement and tribal courts to provide a positive environment for business 
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development in Indian country. Also, as an outgrowth of this conference, the Department of 

Justice, along with all other cabinet-level agencies, will participate in the creation of an "Access 

Center," which will provide phooe-in callers with a "one-stop" source of information on federal 

programs to promote Indian economic development 

The conference also featured unique mention of the Indian arts and crafts industry. 

Dominic Orta, the young Native American man who introduced President Clinton at the 

conference, was financing his college education through his Indian arts and crafts business Mr. 

Ortiz explained in regard to his business that: 

I have a business story I must tell because American Indian Business Leaders 
made my dream of creating a wholesale network of Native American arts and 
crafts a reality. 

I began my journey into the free market about two yean ago. with the 
hopes of raising enough finds so that I could attend law school at the turn of the 
century. And I began this summer with the distribution of Native American 
jewelry to seven states and a contract to supply one of the largest casinos in 
Kansas, the Kickapoo Nation, with a retail jewelry store in order to provide jobs 
and increase revenues. 

This is just one of the many examples of the opportunities that the Indian arts and crafts industry 
provides to Native Americans. 

The Indian arts and crafts industry is an important source of economic development in 
Indian country. The House Report accompanying the 1990 amendments to the Indian Arts and 
Crafts Act notes that "|tjhu industry's value has been estimated at S400-S800 million annually."' 
and apparently this industry is growing. An April 1991 article in USA Today reported that 
Americans and foreign tourists spend as much as SI billion each year on Native American arts 


House Report 101-4000). 101“ Cong.. _ Sess. (1990) at S. 
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and crafts' The same article reports that the average family that visits a New Mexico Indian 
Reservation spends $191 on arts and crafts. The Indian arts and crafts industry «*. in many 
respects, one of the best examples of grass roots entrepreneurship. It takes advantage of. and 
promotes, tribal culture and traditional artisan skills, and requires minimal capital outlay. Arts 

economic development, such as remoteness or lack of local infrastructure, that often impede 
other economic efforts It also promotes national unity, affording opportunities for people to 
leant about Native American traditions through the items they purchase, thereby bringing people 
closer together. 

The Federal Government has a longstanding policy of working to promote this industry. 
The Indian Arts and Crafts Act was fust enacted in 193$ to promote Indian economic welfare 
through the development of arts and crafts and the expansion of their market The 1935 
Actcrealcd the Indian Am and Crafts Board within the Department of the interior It recognized 
the importance to this industry of promoting product genuineness by. among other things, 
empowering the Board “to create Government trademarks of genuineness- for Indian-made 
products The 1935 Act also included criminal provisions to protect the market for genuine 
Indian-made am and crafts. These criminal provisions made it a misdemeanor to counterfeit 
trademarks issued by the Board, to make a false statement to obtain a Board trademark, and to 
sell products as Indian products when the seller knew they wore not* Those violations wore 


* “SI billion industry reding as faux crafts flood market.- USA Today . April 8. 1998 at 
IA. 

* P.L. 74-355. secs. 5-6. 49 Stat 892-93. 
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subjected persons to imprisonment of up to six months and fines up to S2000.' 

Congress amended the Act again in 1990 to enhance the protections it afforded against 
false claims that products arc Indian-made. The 1990 amendments created a civil cause of action 
and enhanced the criminal causes of action. The 1990 amendments also expanded the Board's 
powers, including the addition of powers relating to the Act’s enforcement provisions. Section 5 
of the Act authorizes the Board to refer complaints that goods are falsely being sold as Indian- 
made to the FBI for investigation, to review the investigation report, and to recommend to the 
Attorney General that criminal proceedings be instituted.’ Section 5 also authorizes the Board to 
recommend to the Secretary of the Interior that he request the Attorney General to institute a civil 
action under the Act. 

The Act's criminal provisions, after 1990 amendments, make it a felony to counterfeit or 
falsely obtain Board trademarks and a felony to "knowingly" “offer or display for sale or sell any 
good ... in a manner that falsely suggests it is Indian produced, an Indian product, or the product 
of a particular Indian or Indian tnbe or Indian arts and crafts organization “* Persons who violate 
the prohibition against falsely selling goods as Indian-made may be fined up to $250,000 and 
imprisoned up to five yean for first violations, and fined up lo SI million and imprisoned up to 
fifteen yean for subsequent violations Corporations face fines of up to SI million or S3 million 
for first and subseq u ent violations. 


* In 1941. Congress amended the criminal provisions to reduce the maximum fine to 
S500. 62 Stat. 7J9. 

* 25 U.S.C. sec. 305d. 

* II U.S.C. aec. 1159. 
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The Ad defines “Indian tribe - to include federal- and cate -recognized tribes and defines 

composed of mem ben of Indian tribes." “ Indi a n " is defined to mean a member of a tribe or 
persons who a tribe certifies as “an Indian artisan." The Ad also authorizes the Secretary of the 
Interior to define by regulation the terms “Indian produd" and “produd of a particular Indian 
tribe." The 1990 amendments also enhanced the penalties for counterfeiting Board trademarks 
and making false statements to obtain those trademarks to up to five years* imprisonment for 
individuals and fines up to SI million for corporations convicted of first violations, and up to 
fifteen years and SI million for individuals and SS million for corporations convicted of 
subsequent violations. 

With respect to civil remedies, the 1990 Amendments authorize either the Attorney 
General, upon the request of the Secretary of the Interior, or Indian tribes to bring actions against 
persons who sell goods or display them in a manner that falsely suggests they are Indian 
produced.’ Upon proving a violation, the Attorney General or the tribe may obtain an injunction 
and recover the greater of treble damages resulting from the violation or SI 000 for each day the 
product is offered or displayed, punitive damages, costs, and attorneys* fees. Fines or damages 
recovered in those actions are to be paid to the tribe, individual Indian, or arts and crafts 
organization that suffered damage as a result of the violations. 

In recent years, the Department has undertaken several enforcement activities under the 
Act through United Stales Attorney’s Offices. In 199*. the District of South Dakou filed an 
indictment against a defendant who sold goods to the Journey Museum in Rapid City and to 

* 25 U S.C. see. 305e. 
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Korczak’s Heritage. Inc.. ■ shop near ihe proposed Crazy Horse Monument in the Black Hills, in 
a manner that falsely suggested they were Indian produced The defendant pled guilty to a 
separate offense charged in the same indictment and. as part of the plea agreement, agreed to 
remove the words “NATIVE AMERICAN" from all goods he produces and to cease making any 
claim to being an Indian as part of any efforts to sell products he makes. 

In 1993, the District of Nov Mexico received a referral that a retailer was falsely selling 
items as Indian-made. The case was prosecuted in 1994. resulting in a diversionary disposition.' 
That district also reports receiving referrals in other instances but declining to prosecute them for 
lack of evidence. 

The District of Utah received a complaint from a tourist who purchased a belt buckle after 
being told by a store clerk that it was Hopi-made when in (act it was not After investigation, no 
charges were filed because there was insufficient evidence to determine that the store clerk made 
the statement intentionally and the store offered a full refund 

In 1994, the District of Arizona investigated a case stemming from the discovery by a 
well-known Hopi artist of copies of a piece of his jewelry for sale in an Arizona retail store. The 
jewelry in question had been made from a wax mold created from the artist's original work at the 
behest of a wholesaler, who then sold them to the retailer where the artist discovered them for 
sale. After investigation, it appeared that the retailer believed, baaed on his examination of the 
items, that the items were actually Native American-made, and therefore he was not "knowingly" 
violating the Act. The evidence suggested, meanwhile, that the wholesaler made no statements 


' The U.S. Attorney’s Office does not retain files dating back to 1994. so we could not 
confirm whether the case was charged under IIU.S C sec. 1 159 or another statute 
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commerce."" In 1996, the Federal Trade Commission enforced that provision by filing an action 
in federal district court in the Western District of Washington against two persons who falsely 
represented Native Aroencan-style carvings as authentic Native Alaskan -made artwork. The 
defendants sold those carvings wholesale to retail shops throughout Washington and Alaska and 
from one of the defendants’ retail stores. Those carvings typically sold at retail for prices 
between S250 and $500. The defendants submitted to a consent decree requiring them each to 
pay $20,000 fines and to undertake specific measures to prevent them from continuing to deceive 
purchasers of the origin of their products. I have submitted a copy of a press release from the 
Federal Trade Commission that more completely describes that action for inclusion in the record 
with my testimony today. 

In addition, section 1907(c) of the Omnibus Trade and Competitiveness Act of 19*8." 
directs the Secretary of the Treasury to “prescribe and implement regulations" to require country 
of origin marking for Native American-style jewelry, aits and crafts Those regulations are set 
forth in Title 19 of the Code of Federal Regulations, section I >4.4). In curreot form, they 
require permanent marking on imported products (hat incorporate Native American design or 
-could possibly be mistaken for . . . (goods) made by Native Americans. The) require 
permanent or indelible marking, except when the country of origin is a NAFTA country or where 
“it is technically or commercially infeasible" to do so. in which case string tags or adhesive labels 


" IS U.S.C. sec. 45. 

" P.L. 100-418, sec. 1907(c). 102 Stat. 1)15. 
11 19CF.R. sections D4.4XeXD.WXl>. 
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also here to testify, and we look forward to hearing about the Ho-Chunk Nation’s experiences 
under the Act’s civil enforcement provisions 

With respect to the federal government, the Act envisions coordinated enforcement 
responsibilities between the Board, the Department of the Interior, and the Justice Department. 
As I noted earlier, the Act authorizes the Board to receive complaints and refer them to the FBI 
for investigation, then review the investigation reports and make recommendations to the 
Attorney General concerning criminal enforcement The Act also authorizes the Board to 
recommend to the Secretary of the Interior that he request the Attorney General to initiate a civil 
action. In addition, to ensure that the Act and its requirements are receiving the full attention 
that they are due. the Departments of Justice and Interior have initialed inter-agency discussions 
concerning enforcement of the Act. We are exploring the possibility of developing an inter- 
agency memorandum of understanding to formalin internal procedures for canying out our 
agencies’ respective roles under the Act In addition, the Board has developed and disseminated 
materials to educate tribes and the public about protections the Act affords against false claims 
that goods are Indian produced In October 1996. Interior promulgated regulations defining key 
terms in the Act and setting forth how to file complaints of violations And. recently, the Board 
has filled the vacancies among its Commissioners and acquired additional full-time staff. Those 
efforts will lead to increased efforts to promote the important policies reflected in the Act. 

I should also note that there arc other relevant legal protections available against false 
claims that arts and crafts products are Indian produced Section 5 of the Federal Trade 
Commission Act makes unlawful "unfair and deceptive acts and practices in or affecting 
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to the retailer about the origin of the jewelry, making it difficult to prove that the wholesaler 
"knowingly” sold the work in a way that “falsely suggested - an I n dia n origin, and prosecution 
was declined. The Indian artist, however, was able to pursue a civil action against the 
wholesaler. 

The U.S Attorney's Office for the District of Minnesota reports dealing with complaints 
informally by referring them to Interior who. in turn, contacts the vendor involved and explains 
the legal issues related to represe n ting items as Indian am and crafts. 

As these examples suggest, one reason why convictions may be difficult to obtain under 
the Act is the requirement that the defendant “knowingly” violate the Act While it is provable 
that a product is being sold as an “Indian product" when it b not. it is more difficult to gather 
evidence and then prove that the seller actually knew at the time of transfer that the product was 
not an “Indian product" 

In regard to its civil provisions, the Act b enforceable by either the Attorney General or 
an Indian tribe Recognizing Interior's and the Board's expertise in these areas, the Act 
authorizes the Attorney General to bring actions under the Act “upon request of the Secretary of 
the Interior” and authorizes the Board to "recommend that the Secretary of the Interior refer .. . 
mattcrlsj to the Attorney Ocneral for civil action."* To dale, the Secretary has not requested the 
Attorney General to initiate a civil action under the Act. so the Attorney General has not pursued 
any. The Ho-Chunk Nation, as an Indian tribe also authorized to pursue actions under the Act. 
has initiated a number of these actions. The Ho-Chunk Nation's claims survived constitutional 
and standing challenges before the district court. I note that the Ho-Chunk Nation's President is 

• 25 U.S.C. sec. 30Sd. 
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may be used. ” The Committee may wish to examine whether the exception allowing for 
adhesive or string tags, which are easily removable once an item enters the United Slates, 
whenever a more permanent tag is “commercially infeasible" allows importers to inappropriately 
circumvent the protection this regulation provides. The Committee may also wish to consider 
whether a statutory provision further defining “commercially infeasible" in these circumstances 
might be appropriate. 

In addition to these federal protections, a number of states have enacted provisions that 
specifically protect against false claims that products are Indian- made, M while many more have 
general consumer protection statutes to address false sales claims of all kinds that might be 
applied against false claims that products are Indian-made. 

Again. I thank the Committee for the opportunity to present testimony today. The Indian 
arts and crafts industry is an important part of Indian country economic development That being 
the case, the protections the Act affords the Indian arts and crafts industry reflect an important 
part of the Federal Government's policy of promoting that economic development 


” 19 C.F.R. sections 1 34.43<cX3). (WX 

M StS. CX. Ak. Stats secs. 45.54.010 cisco : Ariz. Rev. Slat Ann secs. 44-1231 to 44- 
1231.05; Cal. Ann. sec. 1 7569; N M. Stal Aim secs 30-33-1 to 30-33-1 1 . 
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TESTIMONY OF JACOB H. LONETREE 
PRESIDENT OF THE 
HO-CHUNK NATION 

BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS 

ON 

THE INDIAN ARTS AND CRAFTS ACT OF 1990 
MAY 17, 2000 


Honorable Member* of Che Committee 

ll is i Diked an honor to appear before you upon ihe invitation of Chairman Nighthorsc Campbell 
(o present testimony on the Committee's oversight of the Indian Am and Crafts Act of I W0 (the 
"Act" or "IACA"). 

ll has been ten yean since the passage of this act which is '» tails important to the protection of 
Indian artisans and craftspeople 


l he Act requires that products that purport to be Indian made indeed be Indian made It provides 
a valuable tool to preserve the cultural integrity and commercial value of these products of 
Native American hands and spirits 

THE lMfOBlA>Cfc Qf SAHYE AMERICA**’ ARTS A>P CRAFTS 

The term "am and crafts" docs not do justice to the cultural creations about which we speak I 
attach as Exhibit I to this testimony a statement of the Ho-Chunk Nation Traditional Court 
composed of Clan Elders describing the depth of cultural meaning and importance of these 
items. These works embody the culture and identity of a people, and reflect personal and family 
history. They are a fundamental means of expression as to who we are as Native Americans and 
as members of our respective Tribes. 

Native American Am and Crafts also have an important economic place in Indian Country. 
Many individuals and families rdy on the production and sak of these items for their livelihood 
Ihe Ho-Chunk Nation is developing an enterprise to provide an outlet for these artists of the Ho- 
Chunk Nation and other tnbes We call this enterprise the Wonk Shcck Trading Company, our 
language’s term for "Native Peoples" We are actively seeking to set up distribution channels for 
this enterprise as part of our economic development and diversification ellotts The Ho-Chunk 
Nation has been represented in trade missions to Germany and we have discussed this and other 
development issues with commercial interests from Japan We know that the market for 
authentic Indian am and crafts is international 
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1 M P AC T .QfXQ l iT ERFE1I GOODS 

The cullural integrity and economic viability of auihennc Indian ons and crafts arc threatened by 
the substantial market in counterfoil Indian produciv Many of these products are imported and 
almost all arc cheaply priced and of inferior quality I attach a copy ol the articles appearing m 
the April 8. 1998 issue of USA Today describing this problem as Exhibit 2. Unfortunately, the 
problem is still as real today If anything, its scope may ha»c expanded 

1>PIA.N ARTS A.NP CRAFTS ACT QF !*» 

Congress provided a powerful tool to deal with this problem through the Indian \rts and Crafts 
Act of 1990. The reason that the problem has not been adequately dealt with is the lack of 
enforcement of that law. Although there are powerful criminal and civil dcici ictus to 
counterfeiting Indian goods contained in the law. the public enforcement mechanism has not 
been used. I he reasons for that lack of enforcement should be addressed by the Indian Arts 
Board and US. Deportment of Justice However, the fact of non-enforcement is clear. It is only 
through the private nght of action authorized by the Act that lhi» law has begun to liuvc life The 
Ho-Chunk Nation is proud of its collaboration with Native American Arts. Inc to pursue the 
enforcement of the Act. 

BACKGRQlKlLUf NATIVE AM£R1CA> ARIS 

In 1996. Native American Arts. Inc., an Indian arts and crafts organization was organized by 
members of the Ho-Chunk Nation to market and distribute only authentic Native American made 
arts, crafts, and jewelry. It is headquartered in the Chicago. Illinois area The authenticity of the 
Native American made products was to be a main selling point along with high quality After 
the operation was launched, it was determined that the market place was being flooded with 
imitation Indian products being sold as authentic Retailers and wholesale suppliers falsely 
suggested or falsely represented that their products were authentic Indian-made products when 
they were not Subsequent investigation revealed that many of the imitation products were made 
in Mexico. China, and the Far East 

In addition. Native American Arts tried to get retail space in shopping malls around Chicago and 
on some occasions was turned down because other retailers in the same mall were selling 
competing Indian products. It was later determined that some ol those retailers were selling 
imitation Indian products as being authentic 

SUMMARY Qf PRIVATE ENFQRCEMEM PROGRAM REhlLTS 

Native American Arts originally filed lawsuits dircetly as an ‘Indian arts and crafts organization' 
under the Act. A Federal District Court in the Northern District of Illinois ruled that the action 
must be brought by either an Indian tribe or the US. Government on behalf of the Indian arts and 
crafts organization. 
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In a major effort to address the problem and to advance iu cultural and economic interests, the 
Ho-Chunk Nation then brought suit as a representative Plaintiff li<r and on behalf of Native 
American Arts. Inc. The Ho-Chunk Nation ha> now brought twelve lawsuits under the IACA in 
the Northern District of Illinois Three of the twelve cases are still pending and nine have been 
resolved through settlement. The exact terms of the settlements arc confidential under court 
orders which we must honor But the public record reveals that we have secured injunctions 
against nine of the defendants Those injunctions prohibit an> future violation of the Indian Arts 
and Crafts Act. Some of the injunctions prov ide detailed pruv isions tor prominent disclaimers 
that some Indian style products arc non Indian-made One injunction prov ides lor detailed 
continuing oversight of the defendant's marketing methods regarding Indian style goods 

These actions are expensive and difficult cases brought after extensive investigations But they 
can and have been effective. 

JUDICIAL PRECEDES! 

We have secured several key judicial rulings under the Indian Arts and Crafts Act including 
defending its constitutional validity , and several additional rulings involving discovery issues 
The key judicial rulings arc Ho Chunk Nation dal v. Villacc Orientals. Inc. 25 F. Supp 2d *76 
( 199*). 199* US. Dili. LEXIS 17921 and Hg-Chimk N«M«1 fl. *» V NaUlK Cl lb. IflC, 1999 
US Dist. LEXIS 36*7 (N O III. 1999) 

Those rulings rejected constitutional challenges to the Indian Arts and Crafts Act based upon 
First Amendment free speech grounds These rulings held that the statute regulated only false 
advertising and false representations which arc outside any constitutional protection These 
opinions also held that the IACA is a strict liability statute and that the defendant need not intend 
to violate the IACA. In to ruling, the courts drew an analogy to the Unham Act. Now. under 
this case law. if the defendant displays, offers, or sells products falsely suggested to be Indian- 
made products, they are liable without regard to their intent 

where Jud^CasuTlo'rikd that an xtsoTunter^e IACA on behalf of an Indian am and craft 
organization must be brought by a tribe or the federal Government Previously, the suit was 
brought directly by and in the name of Native American Arts. Inc It was because of this ruling 
that suits were brought thereafter by the Ho-Chunk Nation on behalf of Native American Aits. 
Inc. In Ho-C hunk Nation ct. al v J.C. Pcnncv. Inc . Judge Kocoras issued a ruling on the 
application of claims against suppliers as Third-party Defendants 1999 U S. Dist LEXIS 10716 
(N.D. III. 1999). Judge Kocoras also denied a summary judgment motion by J.C. Penney 
Company. Inc. at 199* U5 DM* LEXIS 17536 (N.D III 199*) 

APPrHQ>AL TESTIMONY 

Our attorney who prosecuted these cases. Michael Patrick Mullen of the Chicago law lirm of 
Mullen A Foster has submitted to this Committee written testimony on behalf of Native 
American Am. Inc Among other things, that testimony discusses technical problems involved 
in enforcing the statute and contains some suggestions for improvements to the Indian Am and 
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C rails Act The Committee may wish 10 refer to that testimony for discussion of technical 
aspects of prosecuting cases under the statute and to consider the suggested improvements 

OTHER ISSUES 


There arc other issues affecting cultural integrity and economic viability ot' Native American 
traditional products and creations which desene attention under existing law and. possibly, 
through new legislation Bootlegging of Name American mu>* is one Misleading advertising 
and misrepresentations on the Internet are another It is gratifying K» base the value of Native 
American cultures recognized but there are mam who find M easy to misuse and distort cultural 
elements for their own gain 

C0,NCLL'SI0> 

Our efforts have had a benetkial impact in the marketplace for Indian am and crafts Some 
suppliers and retailers now use prominent disclaimers if they sell Indian style products which arc 
not Indian-made Those disclaimers now appear in catalogs and advertising materials, on the 
Internet and at point of sale locations However, we believe that much more needs to be done 
The marketplace is still saturated with imitation Indian style products lalsdy suggested to be 
Indian-made This wrongful conduct continues to displace authentic Indian-made products in the 
marketplace and undermines the price and quality of authentic Indian goods It also displaces 
job opportunities for Native Americans and results hi continued economic hardship to Native 
Americans We intend to remain vigilant regarding this problem and w ill pursue additional 
enforcement of the Indian Arts and Crafts Act where appropriate 


4 
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EXHIBIT 1 
May 17.2000 


WRITTEN 

TESTIMONY 

OF 

TRADITIONAL COURT 
(CLAN ELDERS) 

HO CHUNK NATION 

A FEDERALLY RECOGNIZED INDIAN TRIBE 

Honorable Members of the Committee 

It Is our honor to submit the following written testimony on behalf of the Ho 
Chunk Nation In support of testimony submitted by President Jacob LoneTree, 
on the Committee's oversight hearing of the Indian Arts and Crafts Act of 1990. 

It has been only ten years since the passage of this act. but a lifetime of injustice 
to many Indian artisans. It Is our wish to present the following background; 
brief though It Is in companson to the complex lifestyle of an Indian artisan. 

As Clan Leaders, it B one of our many dubes to provide guidance, to assist and 
promote movements to protect our people. This B a priority of the Ho Chunk 
Nation and B demonstrated with the official adoption of a Traditional Court 
established pursuant to and by the authority of the Judiciary Act of 199S, Ho 
Chunk Nation. We submit to you an insight to the hfe of an Indian artisan m the 
Ho Chunk Nation, a lifestyle representative of many Indian Nations in the United 
States. 

The Native American Nations are indigenous to this land. The land B sacred to 
them; and so B every plant, animal and living creation. What we know as Native 
Art and Crafts B a coverall name for items that once had a very Important 
functional and sacred use to help our people m their dally Hves. 

There should be another name for arts and crafts, because that descnbes articles 
that are simply made for profit as you see some of the White culture that pick up 
old bam doors, add flowers and sefl * as a home decoration. ThB B called an art 
and craft. 

Native American (Ho Chunk) arts were first gifted to our people through a vision 
and/or prayer. ThB B not a short process because for many tribes, there are 
sacrifices of time that need to be made before even making a prayer requesting 
knowledge. ThB Includes and B not Smiled to fasting and vigilant prayer. Once 
the knowledge requested through prayer B received, then a ceremony of 
thanksgiving B given. 


i 
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The originator of an article then passed it down to a child, a grandchild or a 
relative in order to keep the tradition going. Native American (Ho Chunk) art in 
its simplest form was functional, as it was gifted to the people for a specific 
purpose by the Creator. These purposes range from an article that was made 
for something as important as a healing to a piece of art that was made for a 
very functional use, such as the well known basketry of the Ho Chunk People. 
Because the art is held sacred, one must receive permission before attempting to 
make an art form. 

The Ho Chunk Culture is based upon respect. This characteristic is demonstrated 
through asking permission and giving permission for every part of our culture. 
Even before entering the Pow-wow arena, permission is sought by either the 
new dancer themselves or a parent. One might think that this is only a social 
gathering, but in fact, « is a celebration of life and each dance was bom out of 
an issue of everyday life, such as celebrating good hunting, a good harvest or 
the new year (Spring). There are too numerous issues to mention regarding this 
one issue of pow-wow. We mention this because it clearly demonstrates the 
complex issue of asking and receiving permission and giving thanks. The 
dothes the dancer will wear are made by first asking or receiving permission 
from an elder. The colors he/she wtl wear are representative of their dan. 

The intangible thing that separates Native Art from the generic terminology ’arts 
and crafts' is the fact that the art produced by Indian nations is an extension of 
their heart and soul. A Native artist cannot, for the most part, go out to the local 
store and purchase raw materials to make their art or craft. The process for 
obtaining the raw materials is an invested effort of harvesting either an. mats, 
plants, or other natural materials that first need to be processed to a usable 
form. Even this is premised by a prayer ceremony to the Creator, before taking 
from the land. The Nadve artist has already invested much work before they can 
actually sit down and begin to craft the piece of art The time and effort , not to 
mention the emotional, spiritual and thought that is invested into an art form is 
not represented in the price that he/she receives on the market. 

Through necessity and survival, the native people continue to make crafts for 
profit to feed their famtfes, but in ail of that, they sM took to the Creator for 
inspiration and thank Him for the talent, the ideas, the colors, and the materials 
to make the Arts and Crafts. It remains a very spiritual act In creating an art or 
craft; and many still practice the 'old Ho Chunk teaching' in that a flaw is 
inconspicuously made W the art piece w respect to the Creator, knowing that He 
Is the only Perfect Creator. 

In conclusion the Traditional Court firmly advocates that the Indian Arts and 
Crafts Act of 1990 must be enforced to protect the native artist; further we 
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believe that it will extend the history of native people and perpetuate the life of 
native cultures. This literally wil support the survival of not only a culture, but 
the socio-economic endeavors of the Native People indigenous to tf*s land. 

The Traditional Court submits this testimony with signature affixed below: 
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HO-CHUNK NATION 


MEMORANDUM 


DATE May 10. 2000 

TO Jacob Lonctrce. President 

Ho-Chunk Nalioa 

FROM Bill Johnson. Executive Dwector 

Department of Business. Ho-Chunk Nation 

RE Sale of Indian Arts and Crafts 


I was pleased to hear that you have been invited by the Honorable Ben Nighthorse Campbell. 
United States Senator from Colorado and Chairman of the Senate's Committee on Indian Affairs, 
to present testimony before his Committee regardmg implementation of the Indian Arts and 
Crafts Act of 1990 

Implementation of this Act is essential to the successful revival of Indian talents that have almost 
become lost Implementation is needed to help protect the right i of these talented Indian artisans 
The ability of Indian tribes to nxcessfully market the many handmade arts and crafts of their 
people is alto critically dependent on this Act 

In the case of Indian arts and crafts, mass production and modest import taxes on Indian 
“knockoffs" have really become enemies to this business, as have copyright and trademark 
infringements In the American Indian's attempt to bong back cultural practices that are to 
important to the history of our country, this Act will provide a start toward protection of the sale 
of authentic Indian made am and crafts Implementation of this Act is a good springboard, but 
teeth will have to be added over time to ensure fair prices for these beautiful and inspiring 
handmade art and crafts 

Our own dream of the Wonk Sheet Trading Company cannot and will not be successful without 
the protection that can come from this Act passed almost a decade ago by Congress Attached 
for your reference is a summary of the Wonk Sheefc Trading Company business plan, and 
another summary of a diversification opportunity for the Ho-Chunk Nation which includes the 
distribution of am and crafts from the Ho-Chunk culture as well as from other tribes 


DEPARTMENT O BUV4SS 
»0 wu»j 
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Presidents Memo 
Page 2 


Sales of Indian am and crafts are being held back because non-Indians arc mass producing 
nems from our culture and heritage at pnees far bdow what Indian people can offer to just break 
even It is estimated that the loss of revenue to Indian tribes and individuals is in the middle 
seven figures According to individuals and companies who are active in both the National 
Indian Business Association (NIBA) and the Native American Business Alliance (NABA), the 
loss of revenue is much higher due to Indian people being discouraged from continuing their 
craftsmenship This is happening because non-Indians are seizing the opportunity to import or 
mass produce Indian arts and crafts at much lower costs Many believe the lost revenue number 
is approaching SI 00 million 

However, no matter how you look at it the number is alarming At this rate the beautiful music 
of an authentic Indian wooden ftute may not be around The dreamcatchers from my Ojibwa 
people will continue to not have holes at the center of the dreamcatcher. which would never 
happen if they were meticulously handcrafted rather then mass produced This is why 
implementation of the Act is so important 

I hope the attachments and this memo will be helpful as you give your testimony next 
Wednesday before the Senate Committee on Indian Affairs Opportunities for a long neglected 
people are being lost Implementation of the Act may help bong back these opportunities 


cc Ken Whitehorse. Presidents Office. Ho-Chunk Nation 
Gary Brownell. Attorney General. Ho-Chunk Nation 
Jeff DeCora. Legislative Counsel. Ho-Chunk Natioo 
Suzettc LaMere. Cultural Resources Office. Ho-Chunk Natioo 
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HUD ICBC GRANT #B-95-SR-55-0301 
Wonk Sheek Warehouse 
Final Status and Evaluation Report 


Pjaaniayiitn>evelo£meorDlvisi©i^^^^^^^^^^^^^^^^^grin7^2(>0<^ 
A. Progress 

The Wook Sheek Warehouse was substantially complete as of mid-October 1999. The Ho- 
Chunk Nation Department of Business will soon take delivery on the furniture, fixtures, and 
equipment to make the warehouse a fully functional operation, i.e.. shelving, display cases, cash 
register, jumbo ladders, conveyor, pallet jacks, order picking cam. wire containers, and racks. 



B. Expenditure of Faods 

All grant funds were expended during the Ho-Chunk Nation's fiscal year ending June 30. 2000 
We will provide a copy of the "Schedule of Expenditures of Federal Awards Year Ended June 
30. 2000," as soon as the Nation's audit is complete We will also provide a copy of the 
Department of Interior's letter approving this audit as soon as it is received 


C CraatM Assessment 

With (he completion of the Wook Sheek Trading Company Warehouse, the Ho-Chunk Nation 
Department of Business is well on iU way to meeting (be community development goals of 
diversifying the Nation's economy, promoting, developing, and preserving traditional crafts, 
providing technical support for Tribal craftspeople, and employing Tribal members 

A minimum of two Tribal members will staff the facility, one m the retail area and one in the 
warehouse The retail area will sell to Tribal craftspeople the supplies needed to produce most 
native crafts, such as beads, yearn, needles, thread, leather, hide*, etc Initially, finished products 
will be sold at existing Tribal retail locations throughout Wisconsin 

As the Warehouse becomes established, the Ho-Chunk Nation Executive Director of the 
Department of Business will continue to wort with his staff to develop and implement a plan to 
expand the number of retail outlets, with the ultimate goal of expanding into catalog sales 



Good morning. 
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My njmr a Jason Takala Sr. I am a member of the Hop. tribe I am a gold and silversmith 
specializing in Hop. Overlay jewelry Than*, you for the chance to tell my story. I have sttached the 
follow mg items to help you understand my lesimony 

In 1993 my wife Margie and I went to Scdona AZ. lo deliver some orders that Mr Garland 
had placed with me As we were admrog other artists wort I cam e to a showcase with rings on a tray. I 
saw a ring that appeared to be my wort I asted the salesperson if I could see the nog She took it out end 
gave me the ring After observing the rmg I realized that it was a casing from one of my original rmgt 
that I had made some tme back The mg was cast n I4K casing and I had only completed six mgs m 
UK gold This can be observed on the attachments By casing these mgs ray trademark, which I pul on 
the inside of the mgs. had been fikd with solder I could sell because there was a slight imperfection on 
the nude of the mg where my trademark should have been The I4K stamp on the copied nng fit my 
UK stamp exactly No two I4K stamps are exactly alike 

I made a clam under the Indian Arts and Crafts Projection Act of 1990 I believe my clam was 
the Tint act of as kind 

I would like to complmcM and thank the US attorney s offer n Phoenix AZ Especially 
assistant US attorney Tom LeClam far taking such an merest m my case Also Tony Brown, an 
investigator for the US department of Interior Unfortunately thru hard wort and dedication to this claim 
was not able to serve an indictment 

Ihe man problems attorney Christopher Kramer and I encountered n try mg to bring a claim 
for the damages were aa fallows 

Tribe Said they could not cxpmd pubic funds to sue for the benefit of a private individual 
They were also worried about potential liabilities ( counter clams k 
US Attorney No resources to pursue cmNy 


Possibly same pr o blem of public funds for private person" 
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A* an artist. I am very thankful for my given takni My uncles toM m* "this is your given 
talent and no one will ever take « from you - “ Pm n your 10 keep and work with It will die slowly with 
you as you run to grow older But. this did not happen Somebody <hd take my talent and made a mold 
out of my piece (the ring) and mislead die people who observe the American Indian Act 

The economic impact on me rs obvious. The copies of my work made through casting arc 
nearly perfect, but sell for 20% of the cost of an ongmai I get no royalty or fees The markei is deluted 
One of the problems we had m our lawsu* under copyright and trademark law was that we 
could not prove who actually made the copies All we could do was show that they had possession of the 
cop** 

Ifwe had been able to bnog a clmm under the Act. we would have been able to show that they 
were displaying the copies as if they were genuine, and feey should have known better I would have 
been 

able to collect presumption damages 

I as an artist am no different from the big corporations lie Sony. Walt Disney. Paramount, and 

RCA 

lust because I am one individual Mop. aflat work mg w eh my hands so create one-of-a-kind 
llopi jewelry. I should not be treated no differently m these large corporations under the copyright law. 
The US government should not favor anybody under these laws 
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T©: Chris 

Fr 02 : Par* 

Date: Apr: 1 14. 1994 

Re: Complaints to Stata Attorney Ceneral and Federal Indian 

Arts and Crafts Board - Jason Takala 


T Indian Arts and Crafts Board 

The Indian Arts and Crafts Act of 1990 expanded the powers of 
the Indian Arts and Crafts Board, which operates under the 
Department of the Interior. Under the amended statute, the Board 
has the authority to receive complaints of violations of Section 
1« U.S.C. 1159 which prohibits the sale of any good “in a nanner 
that falsely suggesta it is Indian produced, an Indian product, or 
the product of a parti:. lar Indian or Indian tribe or Indian arts 
and crafts organization, resident within the United States.” 10 
U.S.C. 1159(a). After reviewing these complaints, the Board may 
refer the matter to the FBI for investigation. 25 U.S.C. 305d(a). 
After reviewing the investigation report, the Board may recommend 
to the Attorney Ceneral that criminal proceedings be instituted. 
Id- The Board may also recommend that the Secretary of the 
Interior refer the natter to the Attorney Ceneral for civil action. 
25 U.S.C. 305d (b) . 

On April 13. 1994. I apoke with Fat Andrews of the Indian Arts 
and Crafts Board. She Informed me that a complaint need only 
consist of a letter outlining the facts of the particular case sent 
to the following address: 

Ceoffrey Stamm 

Indian Arts and Crafts Board 

Department of the Interior 

Room 4004-WIB 

Washington, D.C. 20240 

(202) 200-3773 

According to Ms. Andrews, regulations implementing the 1990 
amendments have not yet been adopted. This means that any action 
would be very slow in coming. Current practice appears to be 
limited to sending “a very strong letter’ from the Board to the 
offending party once the complaint has been reviewed. 

Despite the limited relief currently available from the Board, 
it might be useful to get them Involved at this time. The cost of 
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Ir addl* i >-. it may be possible for the Hopi tribe to initiate 
a civil act : r r. on behalf of Mr. Takala. 25 U.S.C. W5efc) <1HB) 
although rh- legislative history indicates that action may be 
brough» by “any person aggrieved by the prohibited conduct . “ the 
•ir«l v-r*l-r of the statute does not allow for It. I also spoke 
v ith M'rcfi* 4 Stanton at the Indian Arts and Craft# Board who 
confirmed thie fact. Ms. Stanton asked that we keep them informed 
of cur situation and is sending se some Interior Department 
publications on the subject. 

IT xrlzons Attorney General 


The Attorney General's office also requires a letter outlining 
the facta of the case along with copies of sr.y supporting 
"evidence." ’Inlike the Indian Arts and Crafts Board. they were 
extremely unhelpful. The person in charge of these complaints is 
Deborah Vasquex. I have not yet been able to reach Ms. Vasques. 
Although the statute directs the attorney general to promulgate 
rules to implement and enforce the statute, these regulations have 
apparently ne* been adopted. 

The letter should be sent to: 

Attorney General - State of Arixona 
1275 w. Washington 
Bhoenlx. Arixona 1500** 

Attn: Deborah Vasques 

The Special Investigations Division of the Attorney General’s 
office has baen involved in a lawsuit regarding the sale of 
counterfeit Indian jewelry in Scottsdale. Perhaps there will be 
some precedent In that suit for us to follow. 
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Chris - The following summarizes the potential problems we have 
discussed relating to Jason Takala's cause of action for copyright 
infringement. This outline should serve useful in our consultation 
with Martha Blue on Wednesday. 


I. STATUTE Or LIMITATIONS 

A civil copyright action muat be brought within three years 
after the dais accrues. 17 U.S.C. 507. A claiw "accrues" at "the 
time that the infringement upon which the suit is based occurred." 
Nlmrner on Copyright 12.05. If the infringement occurred within 
three years prior to filing, the action will not be barred even if 
prior Infringements by the same party as to the same work are 
barred because they occurred more than three years previously. Id . 

The seventh circuit, in Taylor v. HelricK . held that if a 
series of acts constitute a "continuing wrong." then only the last 
such act need occur within the statutory period to create liability 
for all such acts. 712 r.2d 1112 (7th Clr. 1913). The court 
stated: "knowing (defendant) had placed infringing copies in the 
hands of his dealers (he) could not sit on his hands while they 
sold them." at 1117. The court did not define "continuing 
wrong" and other courts have split on the doctrine's application. 

Once a defendant establishes a statute of limitations defense 
in a copyright action the plaintiff may demonstrate equitable 
reasons for tolling the statute. Nlmmer 12.05. In Inylffl. Judge 
Posner stated: 

Although many caaes state that mere Ignorance 
of a cause of action does not toll the statute 
of limitations, in context these statements 
invariably mean only that the plaintiff has a 
duty of diligence: it is not enough that by 
did not discover he had a cause of action, if 
a reasonable man in his shoes would have. 

712 f.2d at lilt. He summarised by stating that the Copyright Act 
ftatute of limitations "is tolled until the plaintiff learned or 
by reasonable diligence could have learned that he had a cause of 
action." Jfl. at 1117. 

A statute of limitations problem may also arise where the 
complaint has been filed within the statutory period, but 
compliance with the procedural requirement of copyright 
registration does not occur until a later date, after the statutory 
period has elapsed. Ninmer 12.05. At least one court has suggested 
that a later registration could "relate back." Set 510 F. Supp. 
43 <N.D. Cal. 19*1). 
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'II. failure to Ktiix Copyright Notice 

Although M2 . Takala recognizes the ring in question to be • 
“knock-off" c£ his work he does not remember when the original ring 
was nadc. It is clear however, that Hr. Takala did not begin 

affixing any type of copyright symbol to his work until 19 . 

Currently. Mr. Takala uses only the symbol and his naae. It should 
be suggested to Mr. Takala that he also include the year in his 
notice in order to comply with Copyright Office requirements. 

If the ring was “published" after March 1. 1989 notice would 
not be required to secure copyright protection. However, if it was 
first published prior to March l. 1989 all protection nay have been 
lost by failure to affix copyright notice. Works published between 
January 1. 1978 and March 1. 1989 were subject to "savings" 
provisions, but those provisions are now aoot . 

The notice provisions also raise the issue of exactly what Mr. 
Takala seeks to copyright. The original ring probably cannot be 
copyrighted since there ia no way to track down the original or 
even determine when it was Bade. It aight be possible to copyright 
Mr. Takala ' s version of the Man-in-tbe-Mate design if his additions 
can be Identified. If the design is copyrighted, it should be 
determined whether the copyrightable elements appear in every piece 
Mr. Takala creates, or whether each design should have separate 
copyright. 

Finally . If the design is copyrightable there may be room for 
arguing that the oalsslon of the copyright notice is excuaable. 
In Htft Ptn ftbrlo. Inc, v. Martin Weiner Coro. . Judge beamed 
Hand held that "at least in the case of a deliberate copyist, the 
absence of a notice on a design will constitute a defense only if 
the defendant assumes the burden and proves that the notice could 
have been embodied In the design without Inpairing its market 
value." Niamer 7.13(D); 274 F.2d 487 (2d Cir. 1980). However, it 
has been suggested that the principle stated in this opinion is 
Halted to cases where proper notice was affixed and thereafter 
removed. Niaaer 7.13(D) n. 108. 
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The Federal Indian Arts and Crafts Protection Act of 1990 

copyright 01995 by Christopher W Kramer 
01996 by Christopher W Kramer 

Parpose: 

According to both the House Judiciary and House Interior and Insular Affairs Committee reports, 
the purpose of the Indian Arts and Crafts Protection Act of 1990 (25 USC. W)5a, et seq and 18 
U S C. 1 1 59) is “to protect Indian artists from unfair competition from counterfeits." 

In a 1985 report, the United State* Department of Commerce estimated the market for Indian 
Arts and Crafts at S400 to S800 million. We can reasonably assume that the market for native 
arts and crafts has expanded steadily m the ten years since that report 


The same report estimated that imported imitations alone were siphoning off 10 - 20 percent 
from the genuine manufacturers' mulcts Thus, as of 1985. imported counterfeits and imitations 
were costing Native American artists between J40 million and S160 million annually. 

The report did not estimate the impact of domestically produced imitations and counterfeits 
While we are unaware of any studies, it is our perception that much of the counterfat or 
imitation art currently on the market is of domestic origin. For these reasons, we believe the 

imitations to the genuine manufacturers 


1 
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The committees’ inclusion of these estimates in their reports emphasizes the positive economic 
impact of arts and crafts production for Native Americans The Act seeks to remedy a problem 
costing Native Amencan artists tens or more probably hundreds of millions of dollars annually. 
Even assuming a conservative figure of $100 million lost annually to counterfeiters and 
imitators, since the passage of the Act in 1990 Native American manufacturers of genuine goods 
have lost over S500 million to counterfeiters. The figure is probably closer to one billion dollars. 


HhtOQ: 

In spite of the enormous advene economic impact of counterfeiters and imitators on Native 
artists producing genuine goods, very little has been done to enforce the Act. In order to 
understand the enforcement scheme, and the problems that currently curt with enforcement, we 
must understand the background and history of the Act itself 

The Act amended 25 USC 305a ct icq and 18 US C. 1 1 59 among other laws The 
predecessor laws had been on the books since I9J5. At the time the amendments were proposed 
to Congress by Congressmen Ben Nighthorie Campbell and ion Kyi in 1989. however, there had 
not been a tingle prosecution under the Act for over 50 years As the committee reports wryly 
note: “Although this law has been in effect for many years, very little has boen done to enforce 
it." The same might be said of the amended Act 
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Key Provisioas ad Chaa tn : 

The Act amended the provisions of 25 U.S.C 305*. which created and set forth the powers and 
duties of the Indian Arts and Crafts Board, and the provisions of 1 S U.S.C. 1 1 59. which set forth 
criminal penalties for misrepresenting goods and products as bang Indian produced or the 
product of a particular Indian artist, organization or Tnbe. These misrepresentations can also 
result in civil penalties undo 25 US.C 305c. 

A principal reason for the lad of enforcement for the 1935 Act was that the criminal statute, 
former 1 8 U.S.C. 1 1 59. required "willfulness" and "intent" to prove a violation Hou se Rep ort 
No.: I01-400Q). February 6, 1985. page 4 The new Act no longer requires proof of willfulness 
or intent for the criminal penalty to apply. Under the new Act, if a person “knowingly" offers or 
displays for sale or sells any good in a manner that falsely suggests it is Indian produced, an 
Indian product, or the product of a particular Indian or Indian Tnbe or Indian Arts and Craft* 
organization, criminal penalties apply 

The distinction between “knowingly" and “willfully" or "intentionally" may not be clear to a 
layman. However, these arc terms of art having very distinct meanings in criminal law. It is 
much easier to prove that a person had knowledge of his act than the person intended to 
perpetrate the elements of a enme. 


In the context of the Act. a dealer might display counterfeit jewelry on the same tray with 
genuine jewelry The jewelry might be displayed in a manner that falsely suggests that the 
counterfeits arc genuine. In order to impose criminal sanctions under the old law, the prosecutor 
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would need to prove that the dealer intended to cause the confusion Under the new law. the 
prosecution could simply show that he knew that he was displaying counterfeits and genuine 
articles on the same tray. It would not be necessary to show that he intended to cause confusion, 
but merely that the display falsely suggested that the counterfeits were also genuine 


Of course, there are more subtleties in this distinction which the courts will need to determine as 
cases arise. We are cumuli y unaware of any court decision which interprets these specific 
provisions of the Act However, it is crystal clear that congress intended to make the law easier 
to enforce by making its elements easier to prove 


Criminal penalties to be imposed under the 1990 Act are much more stringent than those 
available under the old Act Under the 1990 Act. an indivxfcal guilty of a first violation can be 
fined up to S250.000 or be sentenced to five (5) years mpnson. or both Each subsequent 
violation by an individual is punishable by up to SI .000.000 m fines or fifteen ( I S) years in 
prison, or both. A ‘person - other than an individual, such as corporations, can be fined up to 
SI .000.000 ui a case of a first violation Each subsequent violation by a "person” other than an 
individual M punishable by a fine of up to S3.000.000. 

The Act also added cm I penalties It is easier to prove a ctvil violation than a criminal violation. 
The Act downgraded the mental state necessary to prove a criminal from willful and intentional 
to mere knowledge The availability of a civil remedy doca not hinge on the proof of any 
particular mental state In order to invoke the avil remedies, the plaintiff must simply show that 
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a good was displayed for sale or sold in a manner which falsely suggested it was genuine The 
defendant's menial state is relevant only lo damages 

If a civil defendant displays for sale or sells a counterfeit or imitation good in a manner that 
suggests it is genuine, the plaintiff can ask the Cowl to award I ) injunctive relief, i.e.: a court 
order that they must cease doing so; 2) the greater of treble damages or not less than SI. 000.00 
for each day on which the offer or display for sale or sale continues The court also has the 
discretion to award attorneys' fees and costs of suit. 

The court may also award punitive damages Although not specified in the statute, in general 
there must be an element of recklessness, maliciousness or intent for an award of punitive 
damages In the context of the Act's statutory scheme, a court probably would find a "knowing" 
violation of the Act sufficient to warrant an award of punitive damages 

In a civil action, the plaintiff only needs to prove the case to a "preponderance" of the evidence: 
That it is “more likely than not" that the defendant committed a violation This is a much light a 
burden than the government's burden in a cnmmaJ case, which is lo prove iU case beyond a 
reasonable doubt. While a defendant might escape cnminal sanctions because the case against 
him or her cannot be proven beyond a reasonable doubt, they will not neceasanly escape punitive 
sanctions, if even in the existence of a reasonable doubt it is still more likely than not that the 
defendant knowmgly commuted the violation By adding the ovil sanctions m 25 U.S.C. 305e 
the Act has again made it easier to remedy the effect of ndfor enjoin counterfeiting 


5 



125 


Procedure : 

If in artist, arts and crafts organization or the Tribe suspects a violation of the Act. the proper 
procedure is to make a complaint to the Indian Arts and Crafts Trade Board at the Department of 
the Intenor. 25 US.C. 305a charges the Secretary of Intenor with “the function and the duty" to 
promote the economic welfare of Indian Tnbes and individuals through the development of 
Indian Arts and Crafts. As pan of this function and duty, the Department of the Interior, through 
the Indian Arts and Crafts Trade Board, has the authority to act on these complaints 

The Board can refer the matter to the FB.l. for investigation. Baaed on the F B I 's report, the 
Board can recommend, but cannot require, that the Attorney General commence either criminal 
or civil proceedings under the Act. 


aaa&ap 

The United Stales Attorney General haa the authonty to institute criminal proceedings. Either 
the United Stales Attorney General or a Tribe may mstitute civil proceedings At the time of the 
Judiciary Committee report, the Act contemplated that an mdmdual aggrieved by a violation of 
the Act could inshtirte civil p roc e e di n gs . Una provision was ^parcmly deleted, as it docs not 
a p pear m the final version of the Act 


One of the 


Act 


whose work is bemg 


counterfeited mud rely on the good offices of cither the Federal government or the Tribe to 
which hefahe belongs to protect his or her nghu We can only *>cculaic that individual standing 
wna deleted because it would tempt Federal or Tribnl governments to shirk their responsibility to 
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pursue these cases. They might take the position that aggrieved individuals should sue on their 
own behalf. However, individuals often lack the resources (time and money) necessary to pursue 
complex and lengthy investigations and litigation Thu is particularly true where the 
counterfeiters are well organized and well financed as compared to the individual artists who 
want to enforce their rights. 


The Department of the Interior clearly has a duty to pursue these cases under 25 US.C. 305a. It 
has a specific duty to protect and promote Indian arts and crafts The Justice Department’s duty 
is to uphold the laws of the United States and prosecute violations of those laws 

Difference between F ederal a nd State law : 

There are several differences between the Act and Stale laws covering the same subject matter 
Normally. State laws would be preempted by Federal law However, the Judiciary Committee 
report specifically slates that a preemption clause was deleted from the Act. That committee 
noted (hat the states should be permitted to protect their own Indian arts and crafts, provided they 
do not interfere with Federal law. Therefore, state laws dealing with the subject are still in effect 

From the standpoint of enforce m ent, one of the mafor differences between the Act and Arizona 
law is that under Arizona law. an Indian can legally imitate or counterfeit the work of another 
Indian Tnbc. Thai is not permissible under the Act For example, if a Navajo artisan sells or 
displays for sale Hopi style jewelry m a manner that falsely suggests that ft is a product of a 
member of the Hopi Tribe, that would be actionable under Federal law. Under Arizona law it 
would not be actionable. Arizona arts and crafts laws consider an Indian an Indian regardless of 
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me Tribe lo which he or she belongs Federal law distinguishes not only between Indians and 
non-Indians, but among the various Tribes 


Recommendatio n and Coaclasloa : 

We believe the following would be appropriate in light of the provisions of the Act and matters 

discussed in this opinion: 

1 . Disseminate information regarding the Act and its provisions to artist* and 
businesspeople, 

2, Encourage legitimate complaints against individuals or organizations who copy, imitate 
or counterfeit Native American art. 

3 Vigorously pursue complaints with the Dep a rtment of the Intcnor. 

4. Make sure that any complaints directed lo the Department of the Intcnor are brought to 
the attention of an agency or attorney charged with protection of Native Amen can arts 
and crafts; 

5, Demand that Tnbes pursue civil actions against alleged violators The creation of a 
Tnbal Arts and Crafts Commissioners or other appropnalc bodies charged with the 
Tnbes' authonty to investigate and pursue violations m the name of Tribes may be 
appropnate The commissioner could recommend that an attorney hired or retained by 
the commission pursue these cases The commissioner would need the Tnbe s authority 
lo either sue in the name of the Tribe or lo assign it* nght of action to the aggneved 
individual artist or organization in an appropnate case 
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My office is currently pursuing a claim under the Act on behalf of a Hopi artist The Department 
of the Interior has been very cooperative in investigating this matter The Solicitor General's 
office was quick to assign a US. Attorney to work on the case Hus had led us to believe that 
the Federal government takes these matters very seriously. however instances of complaint are 
few and far between. Also, the investigation in that case is for possible criminal violations 
Given the workloads in US. Attorneys' offices, it is about certain that no civil action or 
sanctions will result, even if there is a criminal prosecution Thus, the artist actually harmed by 
the violation will probably nor be compensated under the Act. even if the perpetrators are 
punished 

We should have two (2) objectives 

1 , Protecting the artists and legitimate tradespeople, who lose millions of dollars every year 
to counterfeiters and imitators. 

2. Protection of the public horn counterfeit goods 

Unfortunately, individuals and organizations do not have standing to lake any direct action under 
the Act. That standing is reserved to the Federal government and the Tribes 
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Kirkpatrick 
Jk Kra mer 

• ■- ' WLOr^mt 


Jua.22.1W4 

Mr. Geoffrey SUmm 
Indian Arts and Craft* Board 
Da part man I of the Interior 
Room 4044-M1B 
Washington. DC. 20240 

Daar Mr Stamm: 

I am writing on behalf of my diem. Jaaon Takala, to request (hat (ha Secretary 
of (ha Interior recommend to tha Attorney General that dvll action ba taken again*! 
Robert Latvia d ba Latvia Trader* of Holbrook. Artxona. and/or other appropriate 
Individual* or entitle* under tha provision* of 25 USC. MMcXlMA). In addition, 
tea request the matter be referred to tha Federal Bureau of Investigation lor 
appropriate action under 25 USC. 30Sd(.) 

Mr Takala U a Hop! artist of wide reputation Ha has received numerous 
awards for hla craftsmanship. Including ribbon* tn shows at the Heard Museum In 
Phoenix. Arisons and tha Museum of Northern Arison* tn Flagstaff. Arizona Mr. 
Takala's work la highly di* lined ve and saaily recognisable to those familiar with 
Hopl (rwelry. 

Earlier thU year. Mr. Takala discovered a copy of one of hi* ring* for sale at 
Garland's, s store In Sedona. Arlxona. Tha ring In question contained a "Man-ln- 
tha-Mate” design in the center with a pattern on either aide Although the Man-ln 
the-Maxr design is popular with many artist*. Mr. Takala's Interpretation Is 
distinctive For example, Mr. Takala's design la nude with a very fine Une Mr. 
Takala also lifts his engraving tool each time he make* a new Une rather than 

S^S^rr'^rttobruee mil” twn bTaddldon.'thfp^OT cm^th^*aldTM^ mum 
design was created by Mr. Takala as a symbol of "unity - Hla Inspiration for tha 
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pattern was the logo used by the United Way which shows two handa clasped 
together In "unity " 

The counterfeit ring waa made from a mold of Mr. Takala's original In 
addition to the die tlncl 1 venera of the design. this U apparent for several reason* 
Plrat. Mr. Takala'a trademark on the interior band appeara to have bean filled In 
with solder prior to the molding. There la an Imperfection on the Inside of the ring 
where the trademark had been In the original. Second, the counterfeit ring has no 
solder line. Hand made original work is mada from a flat sheet of metal Therefore, 
when U to bent Into ring shape It must be soldered on the bottom PI nelly, Mr. 
Takala'a Mki stamp fits perfectly with the likt Impression in the copy. 


i Ta 1 1 • i I i * ;.< 


Traders. Mr. Lewie had dealt in Mr. Tekala's original work for seven] years prior to 
this Incident. He wee familiar with both the distinctiveness and the value of Mr. 
Takala'a work An original Jason Taka U likt gold ring may sell for $1,500 or more. 
The counterfeit ring waa sold by Mr Lewis for about $550 

Mr. Lewis says he bought the counterfeit ring from Ron McGee of McCoo's 
Trading Poet. Mr. McGee has done business with Mr Takela for several years He 
denies he made or sold copies of Mr. Takala's work. The only thing tee know for 
certain Is that Mr. Lewis sold at least two copies to Garlands, who sold at least one 
copy to one of their customers 

Although only one counterfell ring has come Into Mr Takala'a possession. It 
Is highly unlikely that this Is an Isolated Incident In order to make a mold of a ring 
the original must be destroyed The “ 


Enclosed please (ind a copy of Garland's price card- Should any additional 
Information be necessary to your investigation please do not hesitate to contact me. 
U Is my understanding that Mr. Lewis may be reached through his attorney 

Van C. Bethancourt. Esq. 

1116 B- Creenway, Suite 101 
Mesa. Arizona BS20S-4S51 


Thank you for your cooperation in this matter. 

Very truly yours. 

KIRKPATRICK A KRAMER. P.C 




CWK:ad 

cc Van C Dethancourt, Esq 
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October 20. 1994 


Special Agent Anthony L Brown 
Department of the Interior 
3225 N. Central At*. Suite Bit 
PhoenU. A2 85012 

Re: Out client |uon Takal* 

FUe No. CRM48I 


Deer Special Agent Brown 


When we met In PhoenU last summer, ere discussed Mr. Takala't com- 
plaint against Bob Lewis under the Federal Indian Arts and Crafts Protection Act, 
25 USC § 305, el seq andlSUSCf U» As you may recall. Mr Lewis sold 
copies of one Mr- TakaU's original designs to Garland's Trading Poet In S*» 


to Garland's Trading Poet In Sedona. 
to a customer and the other to Mr. 


silver ring 
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I am a Native American Indian artist from Isieta pueblo, a commercial trade 
consultant, in the Handcraft Sector for the United Nations International Trade Centre 
and the first American Indian president of the Indian Arts and Crafts Association (IACA). 


The last ten years I have been wortung with several Indian arts organizations and 
Indian Tnbes under the auspices of the IACA in the area of aboriginal arts and crafts 
preservation and legal protections As time had passed myself and other devoted 
members of the IACA board had found it necessary to create a separate educational 
resource organization with a not for profs 501 c3 status m order to adequately address 
governmental and public sector art and cultural related legal and educational concerns. 
In 1997, 1 founded the Council for Indigenous Arts and Culture The recently created 
Council for Indigenous Arts and Culture received its federal tax designation 501 c3 
status in 1996 Since it's inception CIAC has undertaken protects that primarily center 
around Indigenous North American native communities and the difficulties that these 
communities are facing In trying to protect and preserve thee native arts and culture, in 
the ever changing world around them 

I speak four different Indian languages and have worked professionally as an 
artist for the last 1 5 years. I come from a sma* American Indian community called Isieta 
Pueblo, located 13 miles south of Albuquerque. New Mexico 

For centuries, arts and handcrafts have played an important role in both the 
religious and social dichotomies of our Indian people The images that you see in most 
all of the designs used In Native American arts and crafts are religious in nature Even 
the hand fabrication process used m the creation of such works is often a reflection of 
an individual artisans relationship with tools that begin with a beat-ig heart, mind and 
spirit. Our history ties us to this earth and our Creator is emdont in most all you will see 
in the images of the cultural arts of the Native American artisan. 



HISTQRV; g—i Ex«fT)P<f 


In Isieta Pueblo, over the last 50 years we have seen our artist population 
decline from 150 to 30 ful time craftsmen and women. The most significant losses were 
in the late 1960 s through the 1980's. Hatoncaty. we have been known for our fine 
coiled red day pottery and fine okJ Spanish style jewelry They are fast becoming a 
dying art. Unfair competition from import fakes and mechanically cast pottery and 
jewelry is now often being sold to the unsuspecting consumer as Indian handmade. 

This threat has made it almost impossible to compete fairly in the commercial market 
place Forcing generations of potters and silversmiths to discontinue the trade. Which in 
turn essentially removes the next generation from having a chance to continue the 
tradition. 

Currently, through our organization Cl AC. we are networking with many 
American Indian tnbes as we* as Canadian aboriginal tribes In developing a certification 
trademark for each tnbe to register with the US and or Canadian patents office. The 
purpose of the trademark is to develop an authenticating insignia Which can be 
indelibly marked into the handmade products of each individual member of each 
respected tribal sovereign, hence authenticating an artist members work as being a 
genuine original deriving from the Indian nation as wen as an individual member of that 
constituency Currently, we are creating the interior protections policy for the 
trademarks usage, as well as specific pokey and regulations for its use m commercial 
trade, in and out of their own tnbal jurisdictions ( * For clarification of Trade mark 
distinctions see attached memo ) 

American Indian tribes involved in tNs project are trying the* best under the 
circumstances to facilitate this new aits and crafts initiative But. until recently most of 
them did not realize the magnitude of the problem, and finding funding sources with a 
limited government appropriated budget is almost impossible. We have found that 
grassroots needs assessment studies with direct community involvement has helped us 
tremendously at the local level In some communities The concept of direct community 
Involvement in economic development has made a big deference in the community's 
vision of itself It works. 



In 1980. the US Census / Bureau of Indian Affairs conducted a nation wide 
census survey of 554 American Indian tribes ai the US. The purpose of tho survey was 
help establish statistical data on native populations and economic conditions in Indian 
country. Included in this survey were the Indian tribal nations of Zuni with a population 
of 10.000. Hop. with a population of 13.000. Navajo with a population of 245.000 and 
many river pueblo tribes of New Mexico with an average population of 3 to 5.000 each. 
This hand ful of Indian tribes are noted as beeig the nations leading producers of hand- 
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made Indian arts and crafts, both ethnic and contemporary « the current commercial 
market 


This census survey indicated m the above mentioned communities that there 
was an average of a 30% to 40% unemployment rate In 1980 Also not*vorthy is that 
up to 85% of the families surveyed reported that arts and crafts were erthe?-a primary or 
secondary form of income Industry experts with the Indian Arts and Crafts Association 
point out that the Indian arts and crafts industry was in a historical all time peak in the 
over all business in that general time frame 

In another US Census / Bureau of Indian Affairs census poll taken in 1990 these 
same tnbes were found to report an unemployment rate of between 50 and 65 %. 

In 1985. a related survey done by the US Department of Commerce indicated 
that the Indian arts and crafts industry was esbmated to be generating between $700 
and $800 million dollars annually m gross revenue. 

In 1997. at an Indian Arts and Crafts Association sanctioned meeting held in 
Albuquerque. New Mexico, the US Indian Arts and Crafts Board indicated to a multi- 
tribal delegation, that the industry was generating well over $1 Billion annually and 
growing 


1980 1990 

Unemployment Rate: 35% 57.5% 

1985 1997 

Industry Annual Gross Revenue: $ 750 million $ 1.2 Billion 

Industry statistics dearly indicate that the industry is growing, undoubtedly. The 
Indian Arts and Crafts Association reports that more businesses than ever are carrying 
American Indian stylo handcrafts and jewelry. The association has a mailing list of over 
12,000 businesses But. the unemployment rate and the gross revenue reports exposo 
an interesting concept In supply and demand growth The supply is growing, but. who is 
making the product'’ 

The historical promotion and commercial successes derived from the sales of 
American Indian goods has also contributed to the onslaught of commercial imitations 
that have found their way into the market place both loca8y into Indian country, as well 
as the national level We have also seen the growth of imrtatxyts beginning to takeovor 
a substantial portion of the international martcet. 

Investigative reports from cities around the world such as Santa Fe. New Mexico. 
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Los Angeles. California. New York. New York. Pans. France. Mian. Italy. Tokyo. Japan 
and Frankfurt. Germany indicate large quantities of fake arts and crafts being 
represented as authentic and original American Indian art works. The statistical data 
found in the surveys done by the US Census / Bureau of Indian affairs is yet to be 
analyzed by either tribal administrations or US governmental agencies. But. none the 
less the information has lead the way for the Counal for Indigenous Arts and Culture to 
utlize the data as best as we are able 

The United States Customs Office reported to the CIAC thal since 1990, 
countries such as the Philippines. Mexico. Thailand. Pakistan and China have been 
importing an average of $30 mdhon dollars annuaiy combined in Amencan Indian style 
arts and crafts Although the US Customs agency stated that the dollar amount was an 
estimate not a fact, the numbers are quite significant nonetheless Some of these items 
indude jewelry, artifact reproductions, pottery, ethnic crafts and texttes 



New Mexico and Arizona provide the world market with roughly 80% of all 
commercial Indian hand-made goods The CIAC has been working with law 
enforcement agencies in both US and State government agencies m combating the 
fraudulent sales of Indian arts and crafts in these regions Recent investigations have 
uncovered that many busaiesses n these several states also participate in the mufti- 
million dollar sales of fake Indian arts and crafts 

It is an important element within the ClAC's mission to promote national 
consumer education, as wen as law enforcement education for Indian arts and crafts 
Statistical information gathered from Industry sources over the last five yoars indicate 
that up to 50% of all Indian arts and crafts sold in the United States may not be Indian 
handmade, by definition 

The federal regulation under the PL 101-644 does not offer explamtory definitions for 
method of creation but several slates Indian arts and crafts statutes do There aro throe 
definitions under those regulations Hand-made which is defined as taking manual 
labor and raw material and producing a final product. Hand-crafted means to take pre- 
made parts and pieces and to manually assemble them to create a final product And 
Machine-made means a product that is totaty machme made. 

EflUCUlPfl 

The federal government and the State of New Mexico have Indian arts and crafts 
protections laws. The biggest problem has been a lack of education on their behalf. 
CIAC research had found that these government agencies and the* agents have not 
had an opportunity to be trained on how to identify Indian and or non-Indian products 
In 1995. under the leadership of then IACA. president Mrs Pam Philips the IACA 
began the trairkng process for agents, than n 1997. the CIAC continued the practice 
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providing both classroom and field training for law enforcement agents. Included in this 
training are members of the NM and Arizona's Offices of the Attorney General. FBI. US 
Customs. Office of the Inspector General and World Customs agents 


U3 SsaSam 

The US Customs law. ‘1989 Ommbus Fair Trade Bid reg.19 CFR Sec E 134.43 
actually requires that any and an Indian style jewelry or crafts imported into the US 
must were a country of origin stamp Indelibly marked Into each individual piece 
of jewelry or craft entering US boundaries. The biggest down side to the law is that a 
loop hole was created in the language Whereas the term under exceptions read. 
•Unless technically or commercially infeasible.* The intent of the law is to force importer 
/ manufacturers to mark their goods indelibly with the country of origin. As read in the 
law. by dia-stamping or otherwise parmanantty marking the goods as to country of 
origin. Example, many manufacturers have found that by attaching to jewelry a small 
soldered w*e< so called permanently attached) with a tag indicating the country of 
origin. US customs port inspectors alow the products to pass inspection ( There are 
over 330 ports of entry into the US ) After passing the customs port many 
unscrupulous importers and unethcal arts and crafts dealers simply snip off the wire 
tags and begin to sell the goods as authentic American Indian art works 

Basic cost for goods deriving from products created in many foreign countnos 
aro often sold in the US at one fourth the cost of US production, becauso of low wagos 
paid to workers in those countries 

Based upon the information acquired through the US customs service, the 
manufacturing of American Indian ethnic and contemporary arts and handcrafts has 
croated an enhanced economy for many individuals of countries outside of the United 
States and Canada Living in a free society American Indians hold no grudges against 
free enterprise or the jobs created by a successful industry But. the key to successfully 
marketing any ethnic or commeroaBy produced good regardless of what country you 
live in is to properly identify the xidiwJual producer and or the country as to where the 
good was produced From the old saying ‘Give credit whore credit is due.* 

Tndtmifc Provision* 



Trademarks protect consumers by helping them make decisions m tho marketplace for 
goods or services The law of trademarks rests not alone on the property rights of the 
trademark owner, but in the right of the consuming public to be told the truth Thus, in a 
trademark infringement lawsuit, a plaintiff acts as the vicarious avenger of consumer 
Interests At present, consumers of Indian Arts and Crafts are confused, not specifically 
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as to whether an individual Indian artist created a work but rather as to whether the 
work in question is a genuine Indian work and not a cheap imitation. 

Consumer confidence in Indian Arts and Crafts is perhaps at an all time low. Instances 
abound of consumers being misled as to the authenticity of a piece of art work. In 
general consumers are at a disadvantage vis- a- versa sellers because of their inability to 
judge the authenticity of a piece of Native art work To date, a number of debates 
have taken place within Indian Country as to what form of trademark wil best serve 
consumers m Navajo and in other Indian nations. The merits of regular trademarks, 
collective trademarks and certification trademarks have ai been considered 

A regular trademark does not adequately resolve such consumer confidence issues: 
instead, a regular trademark typically resolves confusion as to a source, such as an 
individual artist or company. To perform this function, a regular trademark must identify 
a single source, not multiple sources On this basis, a regular trademark is not the 
correct tool because many artists cannot fit squarely within the single source concept 
required by trademark law. A regular trademark works for franchises because every 
franchisee sells the same product, whereas, artists withm an Indian nation do not. 

A CtrtlfteUlpn Trademark 

Collective trademarks do not address the confidence problem either. According to the 
United States Patent and Trademark Office’s Manual for Trademark Examining 
Procedure, if a collective trademark takes into account characteristics of a good, then it 
is property classified as a certification trademark. Thus, to boost consumer confidence 
in the marketplace tor Indian arts and crafts, a certification trademark is the correct tool. 


Indian nations are slowly learning the benefits of a certification trademark for certifying 
that goods are (i) made by a member of the Indian nation and (■) that the goods are 
handmade Again, the goal is to boost consumer confidence and to let them know 
when they are buying an authentic Indian handmade good 

This trademark when adopted by Native tnhes w* assist the industry as well as 
the tnbes themselves m the authentication of the arts and crafts goods of their particular 
tribal members Currently, the CIAC is assisting the Navajo nation, the Zuni nation, and 
the Hopi tnbe m actively developing the trademark initiative Although the focus of our 
efforts have boon in these three primary art producing tnbes. tho river pueblos of New 
Mexico are also heaviy affected by tho onslaught of fake arts and crafts in their market 
as well 

The certification trademark project constoers that the Indian nation writ own the 
trademark and an authority withm the naton w« administer the trademark. (Application 
forms for an artisan's use of a certification trademark have been drafted and 
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enforcement issues have been taken under consideration ) The authority, however, 
cannot be involved in the sale or manufacture of goods to be certified, which adds an 
additional measure of confidence. Consider Underwriter's Laboratories for example. 
How would a consumer respond to UL certification if Underwriter's Laboratories 
manufactured and sold their own line of goods'’ With consumer confidence in the 
Indian arts and crafts market so tow. this protective measure is wefl worth any additional 
administrative burden. 

Overall, plans for executing a certification trademark project are at an advanced stage 
in Navajo and in the Pueblo of Zum Support from Federal and State governments 
would be greatly appreciated However, it is imperative that the ownership and 
administration of the certification trademark be the responsibility and withm the sole 
control of the Indian nation. Federal and State governments can help by supporting the 
trademark's administrative authority financaaly and through education Federal and 
State governments can also help by working with the Indian nation's Department of 
Justice, especially in instances of certification trademark infringement 


The Certification Trademark Project has been put together by Indian nations for Indian 
nations to address the root of economic harm m the market for authentic, handmade 
Indian arts and crafts. Whatever way the Federal government plans to help. K must 
support this mission and not dilute it Furtherance of a program supporting individual 
trademarks for individual artists may driute this effort, therefore, we ask that the United 
States Congress choose to support the certification trademark project only. 


We further believe an opportunity exists for eicorporating a certification trademark 
provision into the Indian Arts and Crafts Act Such a provisxxi may help danfy and 
strengthen the Act 
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Greetings to members of this Congressional committee hearing 

My name it Tony Enacho Jr. I am an enrolled member of the Zuru Tribe, in western New 
Mexico. Our tnbe is one of the major producers of Native American Indian arts & crafts. Zum 
arts A crafts are known, collected and traded all over the world I am one of a few Native 
American owned businesses that buys and sells authentic Indian An. The name of my business is 
Enacho Arts and Crafts. We cany solely Zum made Indian Arts A Crafts. My wife Ola and I 
also make Zum inlay jewelry and sell our own work I am a member of the Indian Arts A Crafts 
Association (IACA) with dual memberships as an artist and also as a wholesale retail member, 
For the year 2000 I was elected Artist C raftsper son representative for the Indian Ant A Crafts 
Association (IACA) by the membership. And currently I am Vice-President of the Council for 
Indigenous Arts A Culture (CIAC). At the local les d I am alto President of a local artist 
organization called the Zum Cultural Arts Council (ZCAC) Currently the IACA it the only 
national trade association within the Indian Art industry who’s primary purpose it to promote 
native American arts and crafts throughout the trade Its (IACA) membership represents a broad 
membership of dealers, collectors, museums and artisans The IACA sponsors two annual 
wholesale trade shows of Indian Art. lACA't mission it to protect and promote Native 
American Indian Art 

In November of 1999. the Zuru Cultural Arts Council did a needs assessment study in Zum with 
the help of CIAC. Whal that study found was that in the community of Zum. the majority of my 
people rely on the sale of their arts A crafts as a primary form of income. The study indicated that 
up to 85% of the working population rely on am & crafts sales as cither a primary or secondary 
form of income Most of the artists that produce their work do not know the lull picture of how 
the Indian art industry is structured All they know is that what they are currently making now is 
getting harder and harder to sell, and sometimes is sold for lets than what was received just 10 
years ago Several people in the community have o idcncc that their work is being copied 
overseas w ithout their permission. In a number of instances we have been able to show them 
imported replicas of their work. Thu practice of overseas manufacturing is taking the livelihood 
aw ay from these artisans When artists see actual samples of these copies, they understand why it 
is getting harder and harder for them to sell their work This puts pressure on the local 
governments to try and find a solution to this problem My personal inquiries to the Zum Tribal 
Council found (hat the issue of the lack of enforcement of the 1990 act is a concern to them The 
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tribal administrations’ opinion is that in light of the purpose of the Act the Act would be better 
served where there is better enforcement capability, such as in the Office of the Inspector 
General, Dept of Treasuiy/US Customs. Dept of Justice, etc 

Historically we know that since the I930's there has been the temptation by unscrupulous dealers 
to manufacture and produce bogus look-alikes Beginning in 1935 the development of the Indian 
Arts And Crafts Board was developed specifically to combat these practices Most recently 
(1990) this issue of misrepresentation was to be addressed by the LACB. Since then, there has 
been no meaningful deterrent to those who misrepresent non- Indian art as Indian Handmade. 

Very little enforcement of the current 1990 Indian Arts and Crafts Act has taken place and there 
needs to be more involvement from the IACB if in fact it is their objective to enforce the 1990 
provisions of the act. 

Examples of misrepresentations of Indian Art can be seen at many Native American events such 
as Pow Wow's, some juried Indian Art Show s and stores in general There is no monitoring of 
these events to survey the amount of fraud taking place Promoters of these events do not have a 
resource to call upon to help them enforce their rules. Also, these ev ent promoters do not know 
how to interpret the law No one knows the difference between imported copies or real Indian an 
So promoters are under the impression that their vendors or artist know about the law 

In 1998 under the administration of New Mexico Attorney General Tom Udall. the IACA and the 
CIAC were able to gam a special appropriation to address the issue of consumer fraud and 
misrepresentation of imported product as Indian Made Unfortunately, the summer that the 
appropriations were made available elections were taking place By the end of the year, of 70 
potential cases that were investigated, only 1 3 cases were deemed serious enough to be 
prosecutable according to the incoming Attorney General Patncia Madrid So as a result, of these 
1 3 cases. 7 cases were settled Although the intent was to prosecute these cases as criminal, these 
cases were reclassified as civil cases and settled for fines of less than S 10,000. This injustice is 
not the best way to help enforce the act Artist that were involved in these cases that were 
supposed to go to court were willing to testify to make an impact for the act But they were 
disappointed For the longest time Native American Indians (artists) have been given the short 
end of the stick How is the act going to encourage involvement of artisans, if this is the result? 

The 1990 Indian Arts A Crafts Act is a piece of legislation that was supposed to strengthen the 
act passed in 1935. Formally, the IACA and CIAC are in support of this legislation and believe 
that it can be utilized in a positive manner In Indian communities, enforcement of the Act has 
become a joke. It is like a paper tiger with no teeth It looks good on paper, but there is no one to 
enforce the Act. An example of how the act can be effective is: 

• To provide educational displays at major Native American events, so it educates the 
buyers and collectors of Indian Art as well as the promoters of these events 

• Make promoters aware of the resource and responsibilities available to them regarding 
complying with the Act. This information may be provided through the IACB or through 
such organizations as the IACA or the CIAC. 

• Empower an agency to do something instead of doing lip service 
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• Board membership of the IACB need lo include Native Artisans and Natives who are 
deeply involved in the Indian Art industry to effectively enforce and monitor 
misrepresentations 

• US Customs needs to be educated so that they become more aware of their 
responsibilities to enforce the indelible marking rule ( 19 CFR sec. 1 34) The peel off 
stickers need to be discontinued 

• There are no ex pens to speak of in the IACB who know the difference between real or 
fake Indian Art There needs lo be support from IACB / BIA and or DOI in support of our 
Tribal Certification Trademark project efforts Ownership and administration of the 
Tnbal Certification Mark needs to be the responsibility of and sole control of the Indian 
Nation involved However. Federal and stale Governments can help support the 
trademark’s administrative authority financially and through education 

• The incorporation of some type of certification mark provision to the 1990 Act should 
also be considered as part of a way to strengthen and clarify the act. 

I AC A believes that an intelligent plan can be devised that can impact the market with minimal 
new grant resource* It is the desire of the I AC A to contribute to an effective solution by working 
hand in hand with the Indian Arts and Crafts Board and the Federal government IACA is 
currently attempting to raise funds to implement the following activities. 

( 1 ) IACA has an internal enforcement, certification process and logo for its members that it 
intends lo market and promote to the general public so that the public can have assurance 
that IACA members arc ethical 

(2) IACA is currently working with tnbes with its ustcr organization. CIAC lo assist them in 
the development of tnbal trademarks that can be licensed to tnbal artist 

(3) IACA is seeking resources to educate Indian artists about how to protect themselves, 
build a case and prosecute people who copy their work Tnbal trademarks will facilitate 
this process 

(4) IACA is establishing a working relationship with a group of lawyers w ith considerable 
expertise in this area that have indicated their interest in forming a alliance with our 
organization to provide legal counsel on a contingency basis for cases insolving fraud, 
misrepresentations or copynght violation of Indian art 

(5) IACA is exploring working with our own legal counsel and would like to work with the 
IACB to develop cases and assist in prosecution At the same time. IACA believes that 
cases must be developed and selected with great care so that it is not abused and the most 
flagrant violators are prosecuted IACA also believes that these cases should be handled 
with a minimum of publicity, and ev en though the law allow s going after people who 
unknowingly misrepresent Indian art this w ould be a mistake We do not want people 
who sell Indian ait to be afraid unless they knowingly mi s repres e nt products in order to 
profit thereby. 

There are many more people in the Indian art business who represent Indian Art correctly to the 
best of their knowledge, than who don’t Substantial impact can be made by going after a 
relatively few number of people IACA intends to take advantage of this trip to Washington to 
discuss the initiation of a constructive working relationship with IACB based upon the above 
plans 
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May 11.2000 


The Honorable Senator Ben Nighlhone Campbell 
Chairman, Committee on Indian Affairs 
United Stales Senate, 

838 Mart Senate Building 
Washington, DC. 


Dear Chairman Campbell and Distu*unhrd Senators 

I wish to submit this testimony to the Committee far constdcnbon m connection with the 
oversight hearing regarding the Indian Arts and Crafts Act of 1990 (hereafter "IACA*) 

I am the attorney far Native American Am. Inc . an Inhan arts and craft organization under the 
Indian Aits and Ciaft Act of 1990 I am also the attorney who proscoacd the cases discussed herem for 
Ho-Chunk Nation and Native American Am Inc Native American Am Inc . (hereafter “NAA“). is 
the real patty in interest and the participant in an IACA enforcement program in the Chicago area with 
the llo-Chunk Nation NAA is composed of members of the HoChur* Nation We have instituted 
twelve (12) lawsuits in the Northern District of Illinois with the MoOamk Nation styled Mo-Chunk 
Nation, for and on behalf of Native American Am Inc . v. various named defendants To date, we have 
successfully resolved nine cases by settlement agaan fl eleven defendants We lave secured inunctions 
against tone of these defendants We understand that no other cm] lawsuits to enforce this statute have 
been prosecuted 

We have secured several key juthcia) rulings under the IACA aid several rulings involving 

Supp 2d 876 (1998). 1998 US. Dot LEXIS 17921 and HoChunk Nabcn ct al v Nature Gifts. Inc 
1999 U S. Dist LEXIS 3687 (ND. ID 1999) Those rulings rejected constitutional challenges to the 
Indian Arts and Crafts Act baaed ipon Fnl Amendment free speech grounds These ml mgs held the 
statute regulated only false advertising and fabe repttsertabon outside any consbtubonal protection. 
These opinions also held that the IACA is a strict liability staute and tha die defendant need not intend 
to violate the IACA. In so ruling, the courts drew ai analogy to the Lanham Act Now. mder this case 
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The Honorable Senator Ben Nighthorse Campdl 
May 11.2000 


law. if the defendant displays. offers. or sells produas falsely suggested to be Indian-made Indian 
products, they arc liable without regard lo their intent 


, 5 F Supp. 2d 599 (1998). Jialge 
Castillo tided on a key standing issue, holding that an action under (he IACA on behalf of an Indian ails 
and craft organization must be brought by a tnbe or the federal Government Previously, the suit was 
brought directly by and in the name of NAA. It was because of this ruling that suits were brought 
thereafter bv the IhvChra* Nation on behalf of Native American Ans . Inc. In HoAhmk Nation ct al 

i^^^^^lW^'uddadantt 1999 US. Dol LEXIS 10716 (ND IIL 1999) Judge 
Kocoras also deracd a nanmary judgment motion by J.C. Penney Company, Inc at 1998 US. Dist. 
LKXLS I75J6(N.D. Ill 1998) 


The hackgrounJ of the cases follow In fate 1995. HoCluik Tnbal members Mary Decorah 

American made arts, crafts, and jewelry at retail and wholesale Native American Arts was 
incorporated in Apnl 1996 far thtf purpose Thor mauon statement and business plan provided that 
they would personally make Indian styic products and recruit other HoOiunk and other Native 
Amencan artisans to make authentic Indian products to be martxtcd by Native Amencan Arts. Native 
Amencan Arts would market only authentic Indun products made by Native Americans and the 
authenticity of the products would be the mam selling point along with high quality. After starting the 
operation. Malt and Mary tried to find other agplicn of authentic Native American products. In doing 
so, they sought out wholesaler suppliers who said they had authentic Indian made products lor sale. 
They also visited local retailer* adung for authentic Indian products to see what the retailers were 
selling as Indian products, and to possibly identify additional suppliers of authentic Indian-made 
products. 

They purchased numerous products from several retailers, including a national retailer, 
which were misrepresented to be authentic liudarwnade products Later investigation proved 
they were violative products made in Mexico. China, or the Far Fast. They were not authentic 
Indian-made products. When suspicions about the authenticity of products arose, wholesalers 
who uid they were selling authentic Indian-made products were asked to identify the Native 
Americans who made the product and furnish a certificate of tnbal membership for the artist. 
Many could not produce such proof and later additional investigation proved their products were 
imitations, usually imports, not made by Native Americans. 


In addition. Native American Arts was trying lo get retail cart space in shopping malls 
around Chicago. They were turned down in several shopping malls because other retailers in the 
mall sold competing Indian products Native American Arts later found out these retailers were 
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alio selling imitation Indian products as being authentic Native American Arts did get a retail 
cart space in Golf Mill Shopping Center near Chicago to sell their authentic Indian-made 
products. They found out that a major retailer was selling imitation Indian products as authentic 
just down the corridor in the same mall, in direct competition with the authentic Indian products 
sold by Native American Arts 

To summarize. Native American Arts found that the Indian products marketplace was 
being saturated with imitation Indian products represented to be aiAhentic Indian-made by 
retailers and wholesalers. Their authentic Indian-made products could not compete price wise 
with the cheaper imitation products made in Mexico. China and other locations. Further, the 
quality of the imitation products are generally inferior and undermine the perception of authentic 
Indian-made Indian products in the market This damages the goodwill and reputation of Indian 
products generally 


Native American Arts sought legal help to sec what could be done. We recommended 
suit under the IACA. to prohibit persons from falsely suggesting a product was an Indian-made 
Indian product and to seek injunctions and damages for violations. The problem with the IACA 
was that no one had brought any suits under the Act or attempted to enforce the statute Neither 
the Government, the Indian Arts and Crafts Board, any tribes, or private parties had brought suits 
under this statute 


Native American Arts also had other well lecognucd bases to sue undo the well established 
Consumer Freud Act and the Deceptive Trade Prectica Act for the* same facts We decided to bring 
suits by Native Amcncan Arts under the Comma Fraud Act the Deceptive Trade Practices Act and 
the IACA using three separate counts in the same Compfamts against several retailers and wholesalers 
Those lawsuits were originally filed m the name of Native American Arts and were for the benefit of 
Native American Arts who would receive donages and seewe injunctions to prevent this conduct by 
the Defendants We abo expanded our mvetogabens to bring an enfcecement program by filing suits 
against other violators in Qacagobnd which had mjised Native American Arts. When Judge Castillo 
ruled against an Indian arts aid crafts erganizabm bringing the lawsurt directly, the cases were then 
amended to be brougN by the HoChunk Nabon on behalf of Native Amcncan Arts. Inc. 


We believe that ow efforts have had a beneficial impact in the nuekrtplace for Indian arts and 
crafts. Some suppliers and retailers now use p romi nent dactemers if they sell Indian style products. 
Yet that is only the tip of the iceberg. MUCH MORE NEEDS TO BE DONE Based upon our 
experience prosecuting these cases, we wiA to share ova experience with the Committee including 

e IACA. We think the IACA can be improved in 


147 


Mullen & Foster 


The Honorable Senator Ben Nighthone Campcll 
May 11.2000 


We believe that a major reason for the lack of wide spread enforcement of the IACA is 
not a lack of need, because violations are rampant m the market place with many violators 
ignoring the requirements of the Act The wide spread violations and the lack of wider 
enforcement is attributable to the difficulty in bringing a suit to enforce the Ad The party with 
the most direct motivation because they have actually suffered the injury directly, ie the injured 
Indian arts and craft organization, or the Indian artisan must sue through a tribe or the 
Government. If tribes, themselves sell Indian products and are directly injured, they are 
motivated to sue. Where a tnbe is called upon to ad as a representative plaintiff for an Indian or 
an Indian arts and craft organization, they are less motivated Suing as a repres e n tative plaintiff 
presents problems of possible liability exposure as well as costs and expenses including attorney 
fees It also can divert limited tnbal resources, which resources may be needed for other pressing 
tribal needs. The best way to correct this problem is to grant the nght to bring an enforcement 
action directly by the injured party. i.e the injured Indian or Indian arts and craft organization. 
Revision of the Ad would appear to be necessary to correct this flaw 

Another standing problem is (he lack of clarity whether an action can be brought directly 
against a manufacturer or supplier of a violative product when the injured party is not in direct 
competition with the manufacturer or supplier We think the IACA does allow such suits but it is 
unclear. Clarification of the Ad would be helpful, and revision may be necessary 

A great difficulty in these cases, like other consumer protection type statu tci, is the 
difficulty of proving and quantifying actual damages The statutory SI .000 per day damage 
clause is designed to provide specified damages recognizing that damages are difficult to 
measure and prove. This provision is a strong one and should provide great deterrence to 
violations. But proving actual damages is still necessary to compare such actual trebled damages 
to the statutory SI. 000 per day damage amount Many times lost or diminished sales are difficult 
or impossible to show. Yet there is a very real damage to a competing entity. The problem is an 
inability to secure evidence of lost or diminished sales. Part of the damage theory we have been 
employing and advocating in our cases, includes recovery of the amount of the defendant’s 
profits from the sale of the violative products We draw an analogy to the l-anham Act to support 
that approach But the Lanham Act has an express provision on this point which is not included 
in the language of the IACA. 

Finally the definition of "Indian product " could be greatly improved by the generous use 
of specific examples However, we recognize that this issue may be better taken up with the 
Indian Arts and Crafts Board in their regulations 
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We ^fvcdaae the oypc r tu ra ty lo ajfanM test im ony and would welcome any questions or 
c o mmen ts . We stand ready to mm the Commine K in its very import— mk in anyway. Thank you 

Respectfully summed. 
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ftc news 

Federal THdc Cor miner UhshinEton. DC. 20580 ( 202 ) 326-2110 
FOR RELEASE: APRIL 12. 199i 


IVORY JACK'S AND NORTHWEST TRIBAL ARTS AORSE TO SETTLE PTC 
CSARORS TRAT TREY SOLD PARS KATZVE AMERICAN ARTWORK 
Slttlunll lncluda payMCt* of $20,000 by Moh 
individual data ndant 


Two Seattle -based companies and their owners. Kurt Tripp and 
Ngoc Ly, have settled Federal Trade Commission allegations that 
they falsely represented NaClve Amerlcan-atyle carvings as 
authentic Native -made artwork. As part of the sett lament, the 
two individual defendants will each pay 920,000 as disgorgement, 
be prohibited from misrepresenting that their Native American- 
style artwork waa ude by Native Americans, and be required to 
follow procedures to prevent euch misrepresentations at the 
retell level for produces they offsr at wholesale. 


The FTC complaint, filed in federal district court, alleges 
chat the defendants misrepresented that tha artwork thay produced 
and aold was tha work of Eakiao carvqra Ron Komok and Kddla 
Lyngoc. Eddie Lyngoc is a pseudonyr for Ngoc Ly. and Ron Komok 
la an Eskimo, who did not actually produce the eevaral thousand 
oarvinga attributed to him. Tha complaint also allegss that tha 
v!JTf? S, V’ r0d ?w* d % Ly ** Zvoxy at wholaaala to 

h 2 P * c ^ rou ? hou * Washington and Alaska and raprasantad as 
Native-made. Ly also aold the carvings in his ratal! atora 
”? r ??*- eln9 thm •• •••tive-mada. Tha artwork sold at 

retail for betwean $120 to $4,000 or more, with tha moat popular 
placoa sailing for betwean $ 2$0 and $500. 

m. •J di ’ tlon t °,5 r T' idi0f th * «r«**ork. the complaint allege. 
SS! 2 5*?**°** ? rov J d * d -hopownera with biographies describing 
Ron Komok s Nat iva-Amer lean haritaga and training in carving, and 

Slti5i 9 " Ch * C th * c * rvio »» •<*!«* *Y Ivory Jack- a are 
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The proposed consent decrees seeding these charges, subject 
to court approval , would prohibit the defendants, in connection 
with the sale of Native -American style art objects, from repre- 
senting that any such object is Native -made or thae any such 
object is made in Alaska or made from materials of Alaskan 
origin, unless such is true and from misrepresenting the source 
of such objects, their country of origin, or the materials from 
which they are made. 

The settlements would require the defendants, when 
purchasing Native- American style are objects for resale, to 
confirm from the supplier, the place and manner in which the 
object was produced, in order to decanal ne whether the object can 
lawfully be represented as Native-made. In addition, for each 
art object that the defendants sell at wholesale, they must be 
able to validats ths euthsntlcity of ths pieces by having a 
written description of the artist who creatsd the object. The 
description should Include information such as where the artist 
was born, where he/ehe resides, whether be/she ia affiliated with 
*nv tribal organization, and if so. the name, and whether the 
Al’tist uses a name other then his/her legal name, and if so, ths 
artists’ true name. 

The sectlementa would alao require the defendants to clsarly 
and conspicuously label all Native-made objects valued at $100 or 
worm and offered for retail sale as being Native-made. The 
iK-iwooentn would also be required to prominently display s poster 
wi retail customers can see it before making a purchaaa, 
iH .icing Chat only chose items marked -Native -made- are mado 
•inrll'-sly by Native Americana. 

In addition, the consent decrees would require the 
H iendants to notify past whcleasler customers of the terms of 
Che sectloments and to advise past customers that they cannot 
**1\ the work of specific artists. Eddie Lyngoc and Bon Komok. as 
.War lv«- made . 

Finally, tha proposed settlement contains various rsportlng 
prwtsiooa designed to assist the FTC in monitoring the 
tofendancs' compliance. 

The rrc-0 Seattle Begional Office handled the investigation, 
.'hoy received tremendous assistance in this matter from the 
k'.e.ike Attorney General Office. 

The .“csr.iesron vote to authorize filing of ths complaint end 
. f^sed consent decree «ai S-0. They were filed on April 11. 

In the fT.S. District Court for the Western District of 

Ka, r.ir.-jtn:’.. in Seat els. 
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MOT* I This consent decree is Cor NtCleMnc purpose* only end 
does noc constitute en admission toy the defendants of a law 
violation. Consent decrees have the force of law when signed by 
Che judge. 

Copies of the complaint and consent decrees are available 
from the FTC's Public later once Branch, loom 130. «tb Street end 
Pennsylvania avenue. S.V.. Washing too. O.C. 305*0, 303-135-3322, 
TTY for the hearing legal red 303-320-2503. To find out the 
latest nova ae It ie announced, call the PTC ■ewsPboae recording 
at 203-120-2710 PTC news releases and other naterlels eleo are 
available on the Internet et the FTC's World Wld* Web site sti 
heepi //www. g tc.gov 

• • • 

media CONTACT : Srsnd* Mack. Office of Public Affairs 

202-32C-3102 

STArP CONTACT. Seattle Regional Office 

Sleanor Durhan. Charles A. Karvood or 
Tracy J. Thor le if son 
515 Second Avenue. Suite 2005 
Seattle., Washington 30174 
20S-220-S3S0 


(PTC Plls No. 342-3034) 
(Civil Action No. C3C-SC3C) 
(ivory- j ) 
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June 1.3000 


The Honorable Ben Nighthocse Campbell 
Chairman. Commit** on Indian Allan 

838 Hart Office Build mg 
Washington. DC 20510 

Re Oversight Hranne on Implementabon of the Indian Arts and 
Crafts Act of 1990 


Dear Senator Campbell 


Indian Affairs has developed In conpmrtion with the May 17. 2000 Oversight 
Heanngon the Implementator of the Indian Arts and Crafts Act of 1990. Pub. L 
101 -6M (the 'Art*» The Cow Crwk Band of Umpqua Tnbe of Indian* thanks the 
Committee foe holding tfwwm-^itjwi^^and^^t. that the Committee 

i «•! the A*t 


The oversight hearing developed additional infot 


ngthe 


. >tw A«t pro. hIcs to individual Indian artisan. I lowevrr. the A.t 
provides protections which we believe are too often overlooked. As aet lorth 
below, additional ctartAcaBon concerning the full acope of the Act coupled with 
the promulgation of additional regulation* will help to educate the puNic m 
general and the imp acted buamess and Indian communities in particular, about 
the pr.Heclx.ru ih* A 


’ protections the Art provides. 


Nature 0 / the Aet. The Art Is a 'troth m advertising' Uw that promotes 

protecting the general public from BusreprwenUtwvVo this end. it creates^ 
mechanism lor the United Suits or an Indian tnbe to bring civil actiona to stop 
companies and mdivduab from misrepresenting 'goods' aa Indian produced, 
an Indian product, or the product of a particular Indian tnbe or Indian arts and 
crafts organisation'. 25 USC. $ M5t<a) The Indian Arts And Crafts Board 
(TACT), s semi- independent agency located withm the Interior Department, is 
charged with primary responsibility lor promulgating the regulations necessary 
lor implementing the Art. 



The Art was designed both to authorize civil (and criminal) action* against 
unscrupulous businesspeople, and to change the behavior o f individual* and 
companies seeking to up me lucrative Indian good* market under threat of such 
civil »uit* However, a major practical problem anses when an Indian tnbe or 
individual Indian attempt* to use the civil action authorities under the Art to 
change the behavior of these unscrupulous businesspeople The reference in 25 
U.&C $ 305e(a) authorize* civil action lor 'injunctive or other equitable relief 
and the recovery of damages The ability to recover damages a. as it should be, 
m addition to the ability to obtain mninctiv* or other equitable relief 
Unfortunately, some individuals and comparurs have offered an interpretation 
of the Act which would make actual damage to the plaintiff a necessary 
requirement for obtaining rebel The damages to individual Indian artisans. 
Indian tribes and Indian organization* for violation* of the Art are difficult to 
quantify. Moreover, an interpretation which require* actual damage to the 
plaintiff would undercut the remedial nature of the Act 



ith regulations i 
1 30?J(a), the L 


tha' the LACK 
use of 

the Art w.-utJ prove to hr 

hollow if a company could market a good as Indian' or "Native American* |H| 
without fear of reprisal because the use of such terms caused jvojjjjl 
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prerequisite to the availability of a civil action for I 

relief under the Act 
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clarified and wc take tl 

We not* that thr 

implementing the Art define the term "Indian product' lol 
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interpretation of the Act. and believe that it is necessary 
confer upon Indian tnbrs and individual Indiana the full 


topic of bnrf 
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for the Art to be able to 


of the Art 
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The Seed /or AddMonel 
implementing the tn 
nearly a decade ago. 
possible With the addition of a 

the IACB staff, we would expect that the IACB would be abk to I 
program regulations in draft fort 

We a bo believe that the IACB* current regulation* for implementing the 
Act. those found at 25 CFR Part 309, fail to address the full scope of the authority 
granted under the Act Specifically, the Act addresses, among other things, the 
misrepresentation of ‘any good' as Indian produced * Neither the Ad nor the 
IACB s implementing regulation* define these terms Because of the IACB - * 
failure to define these term*, individual Indians. Indian tribes and Indian 
organizations are denied the full benefits of the Act An Indian tnbe believing it b 
aggrieved and wishing to pursue a civil action under the Ad to enfotn an 
individual from selling an article of com m erce n a manner which falsely 


• vxig.hr- after jy..n.t»r 
a to a bo ciantv that the An 
■ should direct the IACB to define these 


I from selling an article of 
it is produced by Indians, should N 
relief under the Ad. The regulations t 
makes this relief available. The Come 
terms by regulation m a i 
the Act of promoting Indian i 

Finally, we share the Committee's concern with the results of the 
complaint process the IACB currently has m place We believe that part of the 
problem rests with a lack of dear guidance for complaint content as well as clear 
procedures for complaint processing and investigation. While we i 
efforts of the IACB to pursue an interagency n 
fMOtT) to pul needed protocob m place, the « 
still fail to overcome a major obstacle to increasing the quantity and qualify of 
complaint*- the availability of information To resolve this asue. we recommrm 
that the Committee dired the IACB and the Department of Justice. coordmatrC 
the Office of Tribal Justice, to jointly issue regulations which more fully 



of Indian tnbes and individual 
the Committee with these addi 
that they will prove to be useful m the 
alternatives for more effec ' 
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Sue Shaffer 
Tnbel Chairman 
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